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Billing and Reimbursement

Physician Supervision; MMSEA Section 
111; DRG Pre-Admission Window;  
and Consultation Codes
By Duane C. Abbey, Ph.D., CFP

Physician Supervision— 
More Guidance

The Medicare program requires 
appropriate physician supervision 

for services provided at or in conjunction 
with hospitals. The issue of physician 
supervision has now taken on a life 
of its own through rather protracted, 
ongoing discussions from CMS. The 
latest discussion comes from Transmittal 
128, May 28, 2010, that updates §20.4.4 
of the Medicare Benefit Policy Manual 
and more changes may be on the way for 
CY2011.1 A major change in this area was 
made starting January 1, 2010 by allowing 
non-physician practitioners to qualify for 
physician supervision in certain cases.

In general, to meet physician supervision 
for therapeutic services, the physician 
or qualified non-physician practitioner 
must be on the campus and immediately 
available to take over any given procedure. 
As such, it is not dissimilar from the on 
the premises language that has also been 
used. Through various Federal Register 
discussions in CY2008 and CY2009,2 CMS 
has effectively moved the burden for 
proving that proper supervision is in place 
to the hospital itself.

Thus, auditors have two major challenges 
with physician supervision:

1. What constitutes proper physician 
supervision, and

2. How is such supervision 
documented?

While CMS continues to address 
questions and concerns from the 
healthcare community concerning 

physician supervision, hospitals must 
establish policies, procedures and 
protocols to assure proper physician 
supervision. Within this whole process, 
the need to document who was providing 
physician supervision at any given point 
in time becomes critical.

Auditors should be fully prepared to 
work with hospital departments and 
various clinic operations to assure that 
the physician or physicians meeting 
the supervisory requirements are 
routinely identified and documented. 
In due time, this may become a RAC 
(Recovery Audit Contractor) issue with 
possible recoupments if a hospital cannot 
establish, through documentation, that 
proper supervision was provided.

MMSEA Section 111— 
Mandatory Reporting

Mandatory reporting for the Medicare 
Secondary Program (MSP) was 
established primarily for various 
insurance companies to report primary 
liability, that is, that the Medicare 
program is secondary.3 Over the past 
several years CMS has been working on 
the rules and regulations.

One question that was raised is whether 
or not a hospital or other healthcare 
provider is a responsible reporting 
entity (RRE in the MMSEA world) when 
write-offs and or gratuities are provided 
to possibly disgruntled or aggrieved 
patients. CMS has issued an Alert on this 
topic dated May 26, 2010.4 The logic used 
in establishing the regulatory language 
is complex and convoluted. If something 

of small value is provided to a patient 
where it is unlikely that the patient will 
claim any sort of relief, then the gratuity 
of small value must simply be reported on 
the claim to Medicare.

If a possibility exists that further action 
could be taken by the patient and/or if 
there is a write-off for liability purposes, 
then the hospital or healthcare provider 
would become an RRE and reporting 
is required. The amount involved must 
also be reported through the claims filing 
process.

Auditors should be involved in 
establishing the proper policies and 
procedures to address these new rules 
and directives. Careful training of 
healthcare personnel will be necessary to 
identify potential situations in which the 
proper reporting procedures are followed.

1  See the August 3, 2010 Federal Register that updates APCs (Ambulatory Payment Classifications).
2  See: July 18, 2008 Federal Register, Section XII, Page 41518 (73 FR 41518); November 18, 2008 Federal Register, Section XII, Page 48702 (73 FR 48702); July 20, 2009 Federal 

Register, Section XII, Page 35358 (74 FR 35358); and November 20, 2009 Federal Register, Section XII, Page 60564 (74 FR 60564)
3  See Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of 2007 (MMSEA) (P.L.110-173).
4  See NGHP (Non-Group Health Plan) Alerts at: <https://www.cms.gov/MandatoryInsRep/10_MMSEA_111_NGHP_%20Alerts.asp>. 
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DRG Pre-admission Window

Congress has decided to include 
language in the Social Security Act (SSA) 
concerning the DRG pre-admission 
window. The revision to the SSA has 
been made through Section 102 of 
H.R. 3962 - Preservation of Access to 
Care for Medicare Beneficiaries and 
Pension Relief Act of 2010. Section 102 is 
entitled, “Clarification of 3-Day Payment 
Window.” The date June 25, 2010, is 
important in this circumstance, because 
for dates of service prior to June 25, 
2010 the old rules apply. On or after June 
25, 2010 the new language applies, but 
specific rules are yet to be established.

The DRG pre-admission window directs 
hospitals to bundle certain services into 
the inpatient admission if these services 
are provided in a facility that is wholly 
owned or operated by the hospital. 
Note that this criterion goes beyond 
provider-based status and could include 
freestanding clinics that are owned by the 
hospital. The charges for certain services 
provided in the outpatient setting must 
be included in the inpatient billing. All 
diagnostic services are bundled, but only 
therapeutic services that are related to the 
inpatient admission are bundled.

The issue of what constitutes being 
related is the key. Under the old rules, 
the outpatient therapeutic service was 
required to have a diagnosis code match; 
namely, the outpatient primary diagnosis 
is to match exactly the principal 
diagnosis for the inpatient admission. 
Attaining such an exact match in 
diagnosis codes is not common. Thus, 
there could be outpatient services that 

would appear, on the surface, as related, 
but the diagnosis codes would not match 
exactly.

The old rules are well-defined5 and have 
been reiterated over the years. With this 
change in the law, a much more general 
criterion of bundling related services 
into the inpatient billing is now in place. 
Hopefully, CMS will issue more explicit 
guidance at some point in the very near 
future.

The change to a more generalized 
directive creates significant challenges 
for hospitals and auditors. For claims 
on or after June 25, 2010, how should 
hospitals bundle or not bundle these 
services occurring within the three-day 
window? Auditing staff should work with 
hospital claims and billing departments 
to establish interim guidelines for 
bundling. As a very general rule, the 
new hospital guidelines should probably 
bundle anything that might be construed 
as related to the inpatient admission. 
Also, we should all encourage CMS to 
issue specific guidelines for bundling 
charges relative to the DRG pre-admission 
window.

Medicare and Consultation Codes

Starting January 1, 2010, the Medicare 
program has dropped the use of the CPT 
consultation codes for physicians. These 
codes continue in the CPT Manual so that 
they are available for non-Medicare third-
party payers.

The consultation codes, at least on 
the outpatient side, were dropped for 
hospitals starting January 1, 2009. CMS, 
in Transmittal 1875, December 14, 2009, 
to publication 100-04, the Medicare 
Claims Processing Manual, indicates 
that physicians should simply map the 
inpatient consultation codes (CPT codes 
99251-99252) to the initial inpatient 
service codes (CPT codes 99221-99223) 
and map the outpatient consultation 
codes (CPT codes 99241-99245) to either 
the new patient or established patient 
clinic visit codes (CPT 99201-99215).

While the outpatient consultation codes 
do reasonably map into the new patient 
visits, the mapping breaks down with 
established patients because physicians 
do not use CPT 99211. Also, the mapping 
of five inpatient consultation codes into 
three levels of initial hospital care does 
not work well at all. While different 
approaches can be used for the mappings, 
probably the most straightforward is to 
consider the three key components within 
these codes, namely: history, examination, 
and medical decision making.

CPT codes 99253, 99254 and 99255 map 
nicely into 99221, 99222 and 99223, the 
initial hospital visit codes. Now, what 
about 99251 and 99252? If you use 
the history, examination and medical 
decision making approach, the logical 
mapping is into the subsequent hospital 
visits, CPT codes 99231 and 99232, 
respectively. Such mapping is less than 
satisfactory, but this mapping does have 
a logical foundation.

Whatever approach is taken for your 
organization, auditors should review 
and be involved in the mappings and the 
justification for decisions made. NP
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5  For instance, see February 11, 1998 Federal Register (63 FR 6864).

My reading of history convinces me that most bad government results from too much government.
~Thomas Jefferson
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