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Billing and Reimbursement

Fraud Prevention, Physician Supervision 
and Observation, and Medicare  
Enrollment Issues
By Duane C. Abbey, Ph.D., CFP

Congress emphasizes prevention of 
Medicare fraud and abuse

The Patient Protection and Affordable Care 
Act (PPACA), Public Law 111-148, 

is thousands of pages long, and things 
are really just starting to get sorted out. 
One of the provisions is that healthcare 
providers and suppliers are required to 
have compliance plans. You can find this 
requirement at §6401(7) (B).

Over the past decade, CMS and the OIG 
(Office of the Inspector General) certainly 
have provided a great deal of guidance 
for developing compliance policies and 
procedures. Much of the discussion 
has centered on various coding, billing 
and reimbursement issues. Compliance 
should be maintained. However, there has 
been no requirement, as such, to have a 
formal written compliance plan.

While larger organizations such as 
hospitals, skilled nursing facilities and 
home health agencies have developed 
corporate compliance plans to some degree 
of formality, smaller healthcare providers 
often have not. Now is the time for all 
healthcare providers that bill the Medicare 
and/or Medicaid programs to formalize 
a written compliance program. These 
compliance programs must be general, but 
much of the emphasis will revolve around 
coding, billing, and reimbursement issues.

Another congressional directive found 
at Section 4241 of the Small Business Jobs 
Act of 2010, has the impressive title: Use 
of predictive modeling and other analytics 
technologies to identify and prevent waste, 
fraud, and abuse in the Medicare fee-for-
service program.

The mandate in this public law directs 
the development of a special program 

involving software that will prospectively 
analyze Medicare claims across all 
providers, beneficiaries, and geographies. 
These analytical techniques are intended 
to review claims before they are paid, 
meaning the analysis will occur in 
real time. Of course, hopefully, the 
claims adjudication process will not be 
interrupted or delayed. Basically, this use 
of modeling and analytic technologies is 
very much like the software analysis that 
the RACs (Recovery Audit Contractors) 
use on a retrospective basis. However, the 
RACs have the leisure to analyze claims 
well after claim adjudication.

Congress is also mandating that 
the vendors selected for the use of 
these modeling and other analytic 
technologies have knowledge of and 
experience with the payment rules and 
regulations under the Medicare fee-for-
service program.

Healthcare auditors should consider more 
prospective audits and investigation of 
proper coding and billing practices. As 
with the RACs, issues will probably be 
reported and available to auditors to 
enable design of such internal programs.

Take note of Physician Supervision 
and Observation

Physician supervision as a part of the 
Provider-Based Rule (PBR)1 has taken 
on a life of its own since 2008 when 
CMS started clarifying and changing 
the requirements for direct physician 
supervision of therapeutic services. 
Observation has also been an on-
going issue over the past decade, with 
constantly morphing guidance. The 
two issues have now intersected with 
a slight conflict for Critical Access 
Hospitals (CAHs). CAHs are under a 
modified set of CoPs (Conditions of 
Participation)2 which allows CAHs to 
meet staffing requirements, particularly 
overnight, with nursing staff. However, 
the physician supervision rule requires 
a physician or qualified non-physician 
practitioner (NPP) to be on the hospital’s 
campus whenever therapeutic services 
are provided, including observation 
services.

Early in 2010, CMS indicated that 
they would not enforce the physician 
supervision rule for CAHs3 while CMS 
developed some sort of exception. The 
exception is in the form of a new concept, 
that is, the extended non-surgical services.

1 See 42 CFR §413.65.
2 See 42 CFR §485.631(a) (5).
3 See March 15, 2010 Special Release from CMS, “CMS 

Will Not Enforce Supervision Requirements for 
Outpatient Therapeutic Services in Critical Access 
Hospitals for CY 2010.”

The timetable required by the 
legislation includes:

• CMS is to issue an RFP by 
January 1, 2011.

• By July 1, 2011, CMS is to select 
vendors for use in 10 states.

• Based on reports and 
recommendations, by October 
1, 2012, 10 additional states will 
be added.

• On January 1, 2014, the scope 
will be expanded to all states.

• Medicaid and CHIP will be 
added on April 1, 2015.
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These services require initiation by a 
physician or qualified NPP, but once 
the patient is stable, direct physician 
supervision is not required. These 
services include injections, infusions, 
and observation. They do not include 
chemotherapy or blood transfusions. 
These concepts appear to apply to 
hospitals in general. What this means 
is that the physician supervision 
requirements have been further modified 
for virtually all hospitals.

Auditors should note that the 
development of this new set of services 
involves borrowing the concept of stable 
from EMTALA (Emergency Medical 
Treatment and Labor Act) and the concept 

of general physician supervision4 from the 
diagnostic services physician supervision 
rules that are generally implemented 
through the Medicare Physician Fee 
Schedule (MPFS).

What’s up with Medicare  
Enrollment Issues

With CMS pursuing their revalidation 
program relative to enrollment and billing 
privileges, many questions are being 
raised. While the initial revalidation 
requests appear to mainly involve 
physicians, all other healthcare providers 
will be requested to resubmit their 
various provider enrollment forms (CMS-
855 forms). In some cases, providers and 
suppliers may be filing their first 855 
forms or filing the 855 forms without 
knowing exactly what is on file with their 
Medicare Administrative Contractor.

The CMS-855 forms are tied into the 
National Provider Identifiers (NPIs), 
which were put into place several 
years ago. However, providers such as 

4 On the diagnostic side, CMS has: General 
supervision, direct supervision and personal 
supervision.

hospitals and integrated delivery systems 
may not have thought through the 
process of obtaining NPIs for identified 
subparts.5  The use of subpart NPIs can 
be very useful for more complicated 
organizational structures.

Auditors should be aware that different 
types of expertise are needed to fully 
understand and appreciate the CMS-
855 enrollment forms, including 
organizational structuring, Tax 
Identification Numbers (TINs),6 CMS 
recognition of various types of providers, 
and suppliers including different payment 
systems. NP
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5 See the CMS paper issued January 2006 entitled, 
“Medicare Expectations on Determination of 
Subparts by Medicare Organization Health Care 
Providers Who Are Covered Entities under HIPAA.”

6 See also EINs (Employer Identification Numbers) 
and FINs (Financial Identification Numbers).
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