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Billing and Reimbursement

Financial Assistance and Hospital 
Charge Limitations
By Duane C. Abbey, Ph.D., CFP

T he Affordable Care Act1, contains 
thousands of pages, and has 

hundreds of provisions, some of 
which involve coding, billing and 
reimbursement compliance issues. 
Among the various provisions, there 
are changes for tax-exempt hospitals’ 
relative charge structures for individuals 
qualifying for financial assistance. 
The legislation’s intent is reasonably 
clear, although the actual wording and 
associated guidance is awkward. (See 
Section 9007 with a slight modification at 
Section 10903).

When is the same not the same?

The basic idea is that if a patient who 
qualifies for financial assistance receives 
services, the charges made to that 
individual should not be higher than 
charges to other patients, particularly 
those with health insurance coverage. 
Most hospitals have a single charge 
structure, implemented through the 
hospital’s chargemaster. Fundamentally, 
all patients are charged the same amount 
for the same item or service, the charges 
for which are developed through the 
chargemaster which has a single set of 
charges for each line item.2

The issue is not the amount charged but 
rather what the hospital will accept as 
payment-in-full. The individual with 
health insurance may well be under a 
contract that the hospital has with the 
insurer. The contract may specify that 
the payment made will be discounted 
from the full charges. The basic idea of 
the Affordable Care Act provision is that 

1  ACA is used as an acronym for Patient Protection 
and Affordable Care. Act, Public Law 11-148. 

2  This is an oversimplification because some hospitals 
do have multiple fee schedules in areas such as the 
laboratory and possibly other areas.

the uninsured individual should not 
be disadvantaged by not being under a 
contract of some sort.

Interestingly, the additional guidance for 
this legislative language indicates that 
the “gross charges” or “chargemaster” 
charges, cannot be made to the individual 
qualifying for financial assistance. Here 
is the statement from page 82 of JCX-18-
10 as issued by the Joint Commission on 
Taxation.3

Each hospital facility is permitted to 
bill for emergency or other medically 
necessary care provided to individuals 
who qualify for financial assistance under 
the facility’s financial assistance policy no 
more than the amounts generally billed to 
individuals who have insurance covering 
such care. A hospital facility may not use 
gross charges (i.e. “chargemaster” rates) 
when billing individuals who qualify 
for financial assistance. It is intended 
that amounts billed to those who qualify 
for financial assistance may be based on 
either the best, or an average of the three 
best, negotiated commercial rates, or 
Medicare rates.

3  The full title of this document is,  Joint Committee 
on Taxation, Technical Explanation of the Revenue 
Provisions of the “Reconciliation Act of 2010,” as 
amended, in combination with the “Patient Protection 
and Affordable Care Act” (JCX-18-10), March 21, 2010.

The point of confusion is differentiating 
“charges” from “payment rates”. The 
guidance indicates that there is a test with 
three options:

• The best negotiated commercial rate

• The average of the three best 
negotiated commercial rates, or

• The Medicare rates

Hospitals typically have dozens, if 
not hundreds of negotiated contracts. 
These contracts are often quite different 
and may be based on different types of 
payment systems, including fee schedules, 
prospective payment, and/or percentage 
of charges payment, among other 
combinations. Thus, there is no easy way 
to determine a “best” or “the three best” 
negotiated commercial rates. Any given 
contract may pay more or less than another 
contract for a given service and/or line-
item in the chargemaster. For any given 
service or line-item in the chargemaster, one 
contract may be higher in one instance and 
lower than another contract in another.4

Note: This has been a very difficult issue 
for the Office of Inspector General, which 
has the ability to exclude providers from 
the Medicare program for inappropriate 
charging.5

Because of the directive to reduce the 
charges for the patients qualifying for 
financial assistance, hospitals will be 
charging these individuals less than 
that charged to Medicare beneficiaries. 
This immediately raises questions about 
overcharging Medicare patients.

4  If you have the ability to calculate general 
realization rates per contract, then this may be a way 
to determine what is the best discounted payment 
rate.

5  For instance, see the September 15, 2003 Federal 
Register (68 FR 53939).
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Hospital compliance and auditing 
personnel should carefully study the 
language, and then look for a way to 
assure compliance. Note: this is one of 
many issues from the Affordable Care Act.

A look through the 3-Day  
Pre-Admission Window

On June 25, 2010 the definition of services 
included in the 3-Day Pre-Admission 
Window was generalized with a change 
to the Social Security Act (SSA).

I have provided for you a summary of 
changes and guidance in this area.

• June 25, 2010, Section 102 of Public 
Law 111-192 is signed into law. The 
change to Section 1886(a) (4) of 
the Social Security Act elevates the 
bundling of related services into the 
inpatient billing at the SSA level. 

• August 9, 2010—CMS issues an 
informal memorandum providing 
limited guidance based on language 
that was to appear in the Inpatient 
Prospective Payment System update 
Federal Register for FY2011. The 
phrase “clinically associated” is 
repeatedly used, but there is no 
definitive definition or formula. 

• August 16, 2010—The Inpatient 
Prospective Payment System update 
Federal Register is published. There 
is really nothing substantive in this 
Federal Register entry not included 
in the August 9 memorandum. 

• October 29, 2010—Transmittal 796 is 
issued. It is a one-page Transmittal 
that introduces the “51” condition 
code that allows hospitals to attest 
to the fact that certain outpatient 
services are being billed separately. 

What is missing in this rather major 
change is the definition of “clinically 
associated.” Under the old rules, services 
provided by the hospital falling under 
the trigger of “wholly owned or wholly 
operated”6 had to meet a condition. 
That condition was that the principal 
diagnosis for the inpatient admission and 
the primary diagnosis for the outpatient 
service had to match exactly. 

Hospitals are now required to make their 
own determination of relatedness and then 
attest to their decision on the UB-04 claims 
form. In other words, the burden of proof 
has been fully shifted to hospitals with 

6  Which by definition includes provider-based clinics 
and other outpatient services, but also extends to 
freestanding clinics that are owned or operated by 
the hospital.

little precise guidance. This is a formula for 
future contentious compliance issues.

Physician Supervision:  
Taking on “taking over”

In 2008, CMS started a major change7 in 
the physician supervision requirements as 
imparted in relation to the Provider-Based 
Rule.8 CMS has now extended the direct 
physician supervision requirement to on-
campus situations, as well as off-campus 
provider-based facilities. Ostensibly, the 
way the guidance is written, the same 
supervisory requirements apply to in-
hospital situations as well.

The latest change in guidance appears in 
the November 24, 2010 Federal Register 
(75 FR 71998). The current change, 
effective January 1, 2011, is that the 
qualified physician or practitioner must 
simply be immediately available and able 
to take over care. There is no longer a 
requirement that they be on the campus of 
the hospital.

However, CMS does not define the phrase 
“immediately available” in terms of 
distance or time. Because of this lacking 
of a precise metric, hospitals are left to 
their own devices to develop policies and 

7  CMS originally maintained that this is really a 
“clarification” not a “change.” The status of this 
guidance can be important for compliance purposes. 
See MMA 2003 Section 903.

8  See 42 CFR §413.65.

procedures relative to proper physician 
supervision. Additionally, the burden 
of proof that proper supervision has 
been maintained must be substantiated 
by the hospital. Again, as auditing and 
compliance personnel, you should 
carefully examine the documentation 
that is routinely maintained, to be able to 
attest to proper physician/practitioner 
supervision. You should take care to 
inventory the whole hospital, identify 
any provider-based operations, and 
then determine how proper physician 
supervision is being attained and 
documented. NP
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