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Billing and Reimbursement

Change is in the Air: 
Three Areas to Place in Your Spotlight 
Value-added opportunity is here as CMS continues to tinker with the rules

By Duane C. Abbey, PhD, CFP

Overpayment – administrative rules

On February 16, 2012, CMS issued a 
Federal Register entry in response to 

Section 6402 of the Affordable Care Act 
(ACA) of 2010. It is a proposed rule that 
will probably be finalized in some form. 

At issue are key definitions and rules 
relating to reporting and returning 
overpayments under the Medicare 
program. For auditors, these definitions and 
associated processes are vitally important to 
maintain proper compliance with respect to 
overpayments identified through auditing 
processes. Interestingly, CMS hardly 
mentions what processes should be in place 
when underpayments are identified.

Here is a partial listing of important 
topics:

1. Identification of overpayments

2. 60-day reporting period

3. Reporting and repayment process

4. Definition of overpayment

5. 10-year look-back period

6. Extended repayment

7. Anti-kickback complications

Each of these topics requires significant 
discussion, and many questions are 
raised. CMS is using a broad definition 
of overpayment. The breadth of the 
definition is understandable, but what if 
an audit discovers both underpayments 
and overpayments? Should these two 
findings offset each other?

When reporting findings, how much detail 
should be included? Retrospective audits 
often find at least a few cases in which 
overpayment and/or underpayments 
occurred. Should repayment simply be 
made with a brief explanation? Even for 
a limited number of cases, what if there 
is a pattern indicating a possible systemic 

problem in which overpayments are 
occurring? What level of detail should be 
provided?

The proposed look-back period of 10 
years is consistent with current OIG 
(Office of Inspector General) and DOJ 
(Department of Justice) activities. 
Whether this time period is too long or 
too short is a matter of opinion. Whatever 
look-back period is formally adopted, 
applying the same look-back period to 
underpayments would certainly be nice.

Auditors should carefully track what 
is generated through the rule-making 
process concerning overpayment 
processes. The definitions and associated 
procedures are key elements in 
maintaining compliance for healthcare 
providers relative to overpayment issues.

Medicare provider enrollment and 
revalidation

The initial revalidation process is well 
underway at CMS. This process was 
established through the proposed rule 
in the April 25, 2003 Federal Register. The 
final rule was issued in the April 21, 2006 
Federal Register. Originally, there was to be 
a three-year revalidation process that was 
changed to a five-year process.

The current initial revalidation was to 
be completed by March 2013, but CMS 
has extended this to March 2015. All 
providers and suppliers who enrolled 
before March 25, 2011 are included in this 
initial revalidation cycle.

Changes continue to occur with the 
requirements for enrollment. The various 
CMS-855 forms periodically change 
with new data elements being required. 
There is also a new CMS-855-O form for 
ordering or referring physicians who do 
not otherwise bill the Medicare program.

There is now an application fee for 
institutional providers that file an initial 
enrollment. There are risk levels for 
certain providers and suppliers, such 
as home health and durable medical 
equipment. In addition, CMS has the right 
to perform onsite inspections.

Compliance and auditing staff 
should participate in reviewing the 
organizational infrastructure that is in 
place to handle the various CMS-855 
forms and the enrollment process. Make 
certain the letters requesting revalidation 
are being delivered to knowledgeable 
personnel at the proper address. 
Depending on the type of healthcare 
provider, there may be just a few forms to 
maintain, or there could be hundreds of 
different forms.

Provider-based status and physician 
supervision

After significant activity since 2008, 
you should pay particular attention to 
just where we are with the physician 
supervision issue. Properly assess 
what actions to take relative to each of 
the years from 2009 through 2012. For 
each of these years, slightly different 
requirements were in place. While the 
period from 2000 through 2008 is of 
some concern, CMS has indicated that 

Auditors should 
carefully track what 
is generated through 

the rule-making 
process concerning 

overpayment 
processes.



Fall 2012 Association of Healthcare Internal Auditors New Perspectives  55

generally enforcement activities will only 
go back to January 1, 2009.1

For instance, consider the requirements 
that were, in theory, in place for CY2009. 
Direct physician supervision was required 
for provider-based clinics that were 
off-campus, as had been established 
since 2000. Mid-level practitioners, such 
as nurse practitioners and physician 
assistants, could not meet the supervisory 
requirements. Of course, this was not 
really known until late in 2009 when CMS 
provided a rather convoluted analysis.2

For CY2010, CMS changed the rules 
so that mid-levels could meet the 
supervisory requirement. In CY2010 
the concept of nonsurgical extended 
duration services was introduced. These 
services include observation, injections 
and infusions that require only general 
physician supervision.

Also for CY2010, the supervising 
physician or practitioner had to be on the 
campus of the hospital.

For CY2011, CMS dropped the 
requirement that the physician or 
practitioner had to be on the campus. The 
physician or practitioner still had to be 
immediately available.

For CY2012, the expanded APC advisory 
panel is expected to issue listings of 
services that require only general 
supervision. This will be an expansion 

1 See page 60587, November 20, 2009 Federal Register 
(74 FR 60587).

2  See November 20, 2009 Federal Register starting on 
page 60579 (74 FR 60579).

of the nonsurgical extended duration 
services. Some services may be placed 
in the personal supervision category, 
meaning that the physician or practitioner 
must be in the room where the service is 
being provided.

Along with these explicit changes,3 there 
has been a subtle morphing of the rules. 
In CY2008 and CY2009, the emphasis 
appeared to be on provider-based 
operations that were on campus, but not 
in the hospital itself. As these discussions 
have continued into CY2010 and CY2011, 
the requirements now appear to apply to 
all Provider-Based Departments (PBDs)4 
including those in the hospital itself.

The application of the supervisory 
requirements has been expanded beyond 

3  We will use the word change although CMS 
adamantly maintains that these are only clarifications.

4  The phrase provider-based department does not 
appear in the provider-based rule found at 42 
CFR §413.65. The terms used there are facility or 
organization. These terms have not been defined.

‘incident-to’ services and is being applied 
to other Medicare benefit categories.5 
Fortunately, CMS has indicated that 
services such as physical therapy and 
occupational therapy do not fall under the 
supervisory requirements.

For auditors, this whole change cycle 
represents some important challenges. 
Each of the years must be addressed 
individually relative to the criteria that 
were in place for the given year. Care 
should be taken so that documentation 
of proper physician supervision is in 
place and can be readily presented to 
auditors when there are external audits 
of this issue. Whether the Recovery Audit 
Contractors (RACs) will become involved 
in this issue is yet to be seen. NP
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5  See July 18, 2011 Federal Register, page 42284. (73 FR 
42284)

Today, direct physician supervision 
is the minimum standard for all 
outpatient provider-based activities 
whether in the hospital, on the 
hospital campus but outside the 
hospital, and also for off-campus 
provider-based clinics.
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