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Billing and Reimbursement

Audits, Non-Physician Billing, and a 
New CMS Audit Coming Your Way
By Duane C. Abbey, PhD, CFP

RACs and payment documentation

Recovery Audit Contractors (RACs) 
continue to expand their lists of 

approved issues with the overarching 
issue of medical necessity becoming quite 
evident. The need to establish medical 
necessity in the documentation can have 
differing perspectives. Consider the 
following:

• The need for the given service

• The specific type and level of service 

• The site where the service is provided

Physicians typically develop clinical 
documentation for continuity and 
possibly transfer of care. The RAC 
audits seem to demand more in order to 
justify payment for (i.e., coverage of) the 
services. 

The major disconnect in these audits 
is that physicians and other healthcare 
providers must develop documentation 
on a prospective basis to justify the 
services. The RAC auditors are reviewing 
the given case after the service has been 
provided. Therefore, the auditors are 
judging based on how the course of 
treatment actually took place as opposed 
to physician decisions that must be made 
in order to assure the safety of the patient 
and appropriate quality of care.

Generally, the best attributes of clinical 
documentation involve being: 

• Clear

• Concise

• Convincing

Healthcare providers, particularly 
physicians, must justify their services 
to receive Medicare payments. While 
information that justifies the services 
and their location may be in the patient’s 
record, an added effort to summarize 

this information in order to convince the 
auditors is needed. These efforts can be 
categorized as payment documentation. 
This payment documentation is 
often developed when appealing the 
cases for which the RAC are claiming 
overpayments.

As an auditor, you should be prepared 
to work with physicians and other 
healthcare providers in developing 
this additional type of documentation. 
Physicians make decisions considering 
many different factors, but the key factors 
must be present in the medical record 
to convince the RAC auditor of medical 
necessity.

Non-Physician Practitioner billing 
delimitations

Non-Physician Practitioners (NPPs) 
are now used in most healthcare 
settings. Those most commonly 
accepted for separate billing include 
nurse practitioners (NPs), clinical 
nurse specialists (CNSs) and physician 
assistants (PAs). Remember that for the 
Medicare program there can be differing 
lists of NPPs who are recognized for 
providing certain types of services.

The Medicare program has provided 
specific requirements for the more 
common NPPs in CMS’s Medicare Benefit 
Policy Manual, Chapter 15, §§190, 200 and 

210. Here is the basic language for NPs 
(Nurse Practitioners) in §200.

Types of NP Services That May Be 
Covered - State law or regulation 
governing an NP’s scope of practice 
in the State in which the services are 
performed applies.

While the general default is that an NP 
can perform any services allowed under 
their state scope-of-practice, this manual 
entry goes on to encourage the Medicare 
Administrative Contractors to develop 
lists of services that are covered when 
performed by an NP.

In May 2012, National Government 
Services1 addressed this coverage issue for 
NPPs that perform orthopedic services. 
The general approach was that NPPs can 
perform and be reimbursed for services 
that include minor surgeries, but not 
major surgeries. The concepts of minor 
and major are taken from the Medicare 
Physician Fee Schedule (MPFS). Minor 
surgeries are those with a 10-day post-
operative period while major surgeries 
have a 90-day post-operative period.2

The May guidance establishes a series 
of orthopedic services that NPPs can 
perform that fall within the major surgery 
category. The list mainly includes fracture 
care that does not require reduction or 
manipulation. All the other orthopedic 
surgeries become physician-only services 
and only physicians can perform these 
services and be paid under Medicare.

You should note that:

• It may be the beginning of a trend in 
which NPP services may be delimited 
by identifying, at the CPT level, those 

1  See National Government Services website at www.
ngsmedicare.com, Part B News Article – 05/21/2012. 

2  For some reason the 0-day post-operative period 
was not addressed. These are generally endoscopic 
procedures performed through existing body 
orifices.
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services than can be provided by a 
physician only.

• There are distinct operational impacts 
depending upon the specific setting 
in which the NPPs are providing 
services.

For instance, in a physician-based, 
freestanding clinic, an NPP would only 
be able to perform a fracture reduction 
if there was a supervising physician and 
the physician billed for the NPP’s services 
on an incident-to basis. If there were no 
physician present, then the NPP would 
not be allowed to perform the service and 
certainly not able to bill for the service.

On the hospital side, if an NPP was 
covering the Emergency Department and 
no physician was present, there could be 
no fracture reduction services provided 
by the NPP covered by Medicare. Even if 
a physician were present, the physician 
would have to perform the reduction 
because there is no incident-to billing in a 
facility setting.3

Your policies and procedures should be 
reviewed relative to the specific instance 
of orthopedic procedures and then 
address other areas that may be delimited 
in the future.

Prepayment auditing activities

Implementation of the CMS Recovery 
Audit Prepayment Review demonstration 
project is imminent. This program was 
scheduled to start at the beginning of 

3  There is an exception in that a joint E/M service 
can be provided by both the NPP and a physician 
and the either may bill for the E/M service. See 
Transmittal 1776, October 25, 2002.

2012, but there have been delays and 
confusion.4 

To begin, there will be eleven states 
involved:

• Seven states with high populations of 
fraud and error-prone providers (FL, 
CA, MI, TX, NY, LA, IL) 

• Four states with high claims volumes 
of short inpatient hospital stays (PA, 
OH, NC, MO). 

Two areas of concern are cardiovascular 
and orthopedic services. Of particular 
concern on the cardiovascular side are the 
following National Coverage Decisions 
(NCDs).

• 20.4 – NCD for Implantable 
Automatic Defibrillators

• 20.7 – NCD for Percutaneous 
Transluminal Angioplasty

4  At the time this column is prepared, the latest date 
issued by CMS is August 27, 2012.

• 20.8 – NCD for Cardiac Pacemakers5

For cardiovascular services, there will be 
eleven MS-DRGs that will be reviewed, or 
at least some portion of the cases in these 
MS-DRG categories. 

Expect that payment for these cases 
reviewed in these MS-DRGs will be 
delayed two to three months while the 
prepayment review is conducted. The 
physicians will be paid, but if there is a 
determination that the services were not 
medically necessary and/or the site of 
service was not appropriate, physicians 
will receive a take-back letter based on 
their payment.

You should be prepared to participate 
in the activities surrounding these 
prepayment audits. There could be 
significant cash-flow impacts while 
the mechanics of these processes are 
established. CMS apparently believes 
there will be significant recoupments 
accrued from the prepayment audits 
based on previous CERT (Comprehensive 
Error Rate Testing) audits. Note: This 
prepayment demonstration does not 
appear to be related to the predictive 
analytics efforts mandated by the Small 
Business Jobs Act of 2010. NP

Duane C. Abbey, PhD, CFP, is president of 
Abbey & Abbey Consultants, Inc., specializ-
ing in healthcare consulting and related areas. 
He also teaches workshops and makes presen-
tations to hospital associations and medical 
societies. He is a leading expert nationally 
on APGs/APCs. You can reach Duane at 
Duane@acciweb.com.

5  See CMS Publication 100-3, “Medicare National 
Coverage Determinations (NCD) Manual, Part 1.”
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