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Billing and Reimbursement Column

By Duane C. Abbey, PhD, CFP

The Importance of Understanding 
CMS Defi nitions and Guidance

OPPS Defi nitions—CMS 
Transmittal 82
Defi nitions are one of the most critical 
aspects to all of CMS’s rules, regulations 
and associated guidance. Without 
precise, meaningful defi nitions, the 
rules and regulations are diffi cult to 
properly interpret. For instance, in the 
Provider-Based Rule (PBR), found at 
42 CFR §413.65, the two words facility 
or organization are fundamental to 
understanding this rule. However, these 
two words are not explicitly defi ned 
although they are used throughout the 
rule itself.

Thus, the issuance of Transmittal 
82 to Publication 100-02, Medicare 
Benefi t Policy Manual, on February 8, 
2008, provides additional insight into 
several key defi nitions for the OPPS or 
Outpatient Prospective Payment System. 
Auditors involved with the Medicare APC 
(Ambulatory Payment Classifi cation) 
payment system should carefully study 
these defi nitions. Terms such as encounter, 
diagnostic services, therapeutic services, 
observation, and under arrangements are all 
addressed. 

Some very signifi cant questions are 
raised within the way these defi nitions 
are written. For instance, the defi nition of 
physician supervision has always been 
of importance. For hospital, off-campus 
provider-based clinics, one of the special 
obligations is that there must be physician 
(or qualifi ed practitioner) supervision. 
However, in Transmittal 82, we have in 
Section 20.5.1:

“However, if the services are furnished 
at a department of the hospital which has 
provider-based status in relation to the 
hospital under 42 CFR 413.65 of the Code 
of Federal Regulations, the services must be 

rendered under the direct supervision of a 
physician who is treating the patient.”

Note that in this statement there is no 
delimitation to being off-campus, just 
being a provider-based department 
which applies to virtually all hospital 
departments.1 While we can probably 
navigate around this statement, the most 
alarming statement is …direct supervision 
of a physician who is treating the patient. 
This changes everything! In the past, 
there simply needed to be a physician or 
practitioner who could render assistance 
if needed. No specifi c relationship was 
required. With this phrase, the physician 
must be treating the patient.

The power of defi nitions is enormous. Be 
certain to carefully read and study this 
transmittal. Most likely there will be some 
additional guidance issued because there 
is still a great deal of ambiguity including 
the whole concept of under arrangements.

Coding/Billing versus Payment/
Adjudication

Healthcare providers, particularly 
hospitals, are often requested to not 
separately report services for which 
payment is bundled. A good example 
of this situation is with injections and 
infusions just before outpatient surgery, 
during the surgery and just after the 
surgery (i.e., pre-surgical, intra-surgical 
and post-surgical). Over the past several 
years there has been concern relative 

to guidance from some Medicare Fiscal 
Intermediaries that such injections 
and infusions are not to be reported 
separately2 because payment is made 
through the surgery itself. This basically 
means that the payment is packaged.

The fundamental question raised is 
whether or not this type of guidance is 
appropriate. Should healthcare providers 
alter the way in which they code, bill and 
fi le claims in order to affect some specifi c 
payment process? Or should the healthcare 
providers code and bill according to the 
standard code sets and standard claim 
formats in use and then the burden is on 
the payment or adjudication process to 
correctly package payments?

One of the main intents of the HIPAA 
TSC (Transaction Standard/Standard 
Code Set) Rule was to allow healthcare 
providers to fi le exactly the same claim for 
a given service to all third-party payers. 
In theory, the proper adjudication and 
payment for the claim is really up to the 
third-party payer. The healthcare provider 
should not really have to alter the way 
they code, bill and fi le the given claim.  

Now returning to reality, healthcare 
auditors who review coding, billing and 
reimbursement are constantly determining 
why there are marked differences in the 
claims that are fi led to different third-
party payers. This situation is not likely to 
change quickly in the coming years even 
with the HIPAA TSC Rule in place.

Interestingly enough, for the infusion/
injection example above, CMS has issued 
some new guidance in Transmittal 
1445 to Publication 100-04, Medicare 
Claims Processing Manual, dated 
February 8, 2007. For Chapter 4, Section 
230.2 - Coding and Payment for Drug 
Administration, we have:

The power of 
defi nitions is 
enormous.

1 See 47 FR 50080.
2 This raises the question as to what ‘separately reporting’ actually means. While there does not appear to be explicit guidance, for Medicare, separately reporting means 

that a CPT or HCPCS code is present. Apparently you can charge, but there should be no CPT or HCPCS code.
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“Hospitals should report all HCPCS codes 
that describe the drug administration 
services provided, regardless of whether 
or not those services are separately paid or 
their payment is packaged.”

While risky, taking this statement at face 
value, CMS appears to be stating that 
all injections and infusions should be 
separately reported, that is, coded and 
billed. Again, this is a statement that may 
be further clarified relative to the injections 
and infusions relative to surgical services.

Note: The whole area of coding and billing 
for injections and infusions for hospitals 
continues to be a major area of difficulty. 
Auditors are encouraged to regularly audit 
the bills, claims and documentation in this 
area. Often the issue is losing payments vs. 
not being overpaid, that is, this is more of a 
payment issue than a compliance issue.

Retrospective Policies
Section 903 of MMA (Medicare 
Modernization Act) 2003 prohibits CMS 
from making retroactive application of 
any changes in policy. Given the wide 
range of the ways in which policy changes 
are made and then disseminated to the 
healthcare provider community, the 

application of the retroactive prohibition 
is a challenge. Auditors should be very 
careful to follow CMS policy statements 
at even the most informal level such 
as Question and Answer documents or 
statements during open forum meetings.

An example of this type of situation 
has occurred with the payment policies 
surrounding critical care services under 
the OPPS, namely APCs. There are two 
CPT codes for critical care services, 
99291, and 99292. This is a timed service 
as described in the CPT manual, well, 
at least for physicians. As with other 
sections of the CPT manual, critical care 
services on the hospital, technical side 
must be interpreted somewhat differently. 
Since the beginning of APCs in 2000, 
critical care services were paid on a lump 
sum basis regardless of the time involved.  

CMS is now stating that at least 30 
minutes of critical care must be provided 
in order to code and bill CPT 99291. For 
instance from the November 24, 2006, 
Federal Register, page 68134:

“Our response did not indicate that the 
30-minute minimum requirement does 
not apply to CPT code 99291. In fact, the 
30-minute minimum requirement has 

always applied and will continue to apply 
for CY 2007 and beyond.”

Note the phrase, has always applied. Unless 
there was earlier specific language to 
this effect, this might be considered to 
be retroactive. Additionally, if there is a 
30 minute minimum requirement, then 
hospitals must have guidance on how to 
count the time. For physicians, the time 
is the accumulation of time segments 
in attendance. However, the hospital is 
expending resources continuously. In 
theory, a hospital could code and bill for 
CPT 99291, but the physician would not 
be able to do so.

Additionally, there are certain services 
that are included in critical care as 
delineated in the CPT manual, for 
instance, interpretation of a chest x-ray. 
Prior to this year, the technical component 
for a chest x-ray was carved out and could 
be coded and billed separately. Now CMS 
seems to be saying that the inclusions 
from CPT do apply to the hospitals 
as well. For instance, in a recent Q&A 
document from CMS3, we have:

Q15: What services are included in CPT code 
99291 (critical care, first 30-74 minutes) and 
should therefore not be billed separately? 

A15: Hospitals must follow the CPT 
instructions related to CPT code 99291. Any 
services that CPT indicates are included in 
the reporting of CPT code 99291 should not 
be billed separately by the hospital.

Note that this same Q&A document has 
also changed the interpretation of a new 
patient versus an established patient.

MUEs—Medically Unlikely Edits
MUEs appear to be secret edits that CMS, 
or at least the FIs, use in adjudicating 
claims. The MUEs have appeared with 
the number of units that can be associated 
with hours of hydration and/or infusions. 
Apparently, these edits are not to be 
released to the public. Thus, hospitals, 
and possibly physicians, will encounter 
them when claims are returned to the 
provider and there appears to be no 
specific reason. Auditors will be drawn 
into discussions relative to claims tracking 
activities surrounding the MUEs which 
may be referred to as black-box edits. NP

Duane C. Abbey, PhD, CFP, is president of Ab-
bey & Abbey Consultants, Inc., specializing in 
healthcare consulting and related areas. He also 
teaches workshops and makes presentations to 
hospital associations and medical societies. He 
is a leading expert nationally on APGs/APCs. 
He may be contacted at Duane@acciweb.com.

3 See http://www.cms.hhs.gov/HospitalOutpatientPPS/downloads/OPPS_Q&A.pdf, January 2008.


