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Billing and Reimbursement Column

By Duane C. Abbey, Ph.D., CFP

The Disappearing Transmittal; 
Injections and Infusions; Modifi ers; 
Preparing for the RAC Audits

The Disappearing Transmittal—
CMS Transmittal 87

On May 2, 2008 CMS issued Transmittal 
87 to Publication 100-04, Medicare Claims 
Processing Manual. Within a few weeks 
this transmittal was rescinded and 
withdrawn with no indication regarding 
when the transmittal would be reissued. 
Even though this transmittal has been 
withdrawn, you should be certain to 
obtain this transmittal and study it 
carefully. The main issue addressed is 
incident-to physician billing. This transmittal 
gives us a window on how CMS is 
thinking about this very sensitive issue.

First, keep in mind that the phrase incident-
to is used in two very different ways. This 
phrase comes from the Social Security Act. 
Here are the two different forms.

Incident-To Billing – Physicians and • 
other qualifi ed practitioners are 
allowed to code and bill for services 
provided by subordinate staff as if 
they, the physicians, had actually 
performed the services. This use of 
the phrase incident-to is found at SSA 
§1861(2)(B).

Incident-To Services – For the • 
Medicare program hospitals are 
paid for services that are incident-
to those of a physician or qualifi ed 
practitioner. The use of the phrase 
incident-to is found at §1861(2)(A).

If you put these two different uses of 
incident-to together, there are some 
very fi ne distinctions. If a physician is 
providing services in a hospital setting and 
subordinate staff provides services, then 
the hospital is paid through the technical 

component for the subordinate’s services 
that are incident-to those of the physician. 
Thus, in a hospital setting a physician can 
code and bill only for services personally 
provided by the physician. As seems 
usual in healthcare, there is an exception 
to this general rule that can be found in 
Transmittal 1776, October 25, 2002. This 
transmittal addresses joint E/M services 
performed by a physician and a non-
physician practitioner.

Second, the provider-based rule, found 
at 42 CFR §413.65 goes to great lengths 
to defi ne the concept of a provider-based 
clinic. A whole series of criteria must be 
achieved in order to be provider based. 
All clinics that do not meet all criteria 

are classifi ed as freestanding. Note that 
the use of freestanding is more in the 
sense of organizational structuring rather 
than physical structuring. (Note that 
freestanding is also used in the UB-04 
Revenue Code sequences. See the series 
051X and 052X although these revenue 
codes don’t defi ne freestanding clinic).

All right, now rescinded Transmittal 87 
enters the discussions and suddenly we 
have a new type of clinic, namely:

CLINIC means a physician owned and 
operated clinic and is not a hospital or 
other facility based clinic. A group refers 
to a group practice as defi ned in 42 CFR 
411.352. 

This defi nition leaves a giant gap in 
addressing all types of clinics. For 
instance, hospitals often own and 
operate clinics that are not organized 
to be provider-based, that is, only the 
1500 claim form is fi led. However, these 
hospital-owned and operated clinics, 
although freestanding, do not meet the 
defi nition that is provided in rescinded 
Transmittal 87.1

Hopefully, CMS will signifi cantly rework 
Transmittal 87 so that various defi nitions 
are fully correlated. In the meantime, 
be certain to study the concepts and 
language in this transmittal in preparation 
for future pronouncements.

Injections and Infusions

With the full implementation of the new 
CPT codes and convoluted coding logic 
for injections and infusions, hospitals 
continue to struggle to capture all of these 
charges and then code and bill correctly. 
Auditors are encouraged to look at two 
related issues:

Correct Claims Generated Based on • 
Documentation

Coding, Billing and Charge Capture • 
Processes

Injections and infusions are provided in 
multiple locations at hospitals. While the 
concern is for outpatient services that 

1 See also the trigger for the DRG Pre-Admission Window discussed in the February 11, 1998 Federal Register (63 FR 6864).

All of the infusions and injections provided over the 
observation period must be coded and billed using the CPT 

logic for a single encounter.
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generally involve a brief encounter, there 
are cases in which the encounters can 
become extended. Two areas of immediate 
concern are the Emergency Department 
and observation services.

Under the Medicare program observation 
services may be provided for up to 48 
hours and thus the services can span three 
dates of service. Because observation is 
an encounter, all of the infusions and 
injections provided over the observation 
period must be coded and billed using 
the CPT logic for a single encounter. At 
the least, this means that different service 
area personnel are capturing the charges 
and possibly performing coding through 
charge entry that drives through the 
hospital’s chargemaster. 

Auditors should check to make certain 
that the claims generated are correct 
and then recommend coding and billing 
process changes that will ensure correct 
claims. In some cases this may mean that 
professional coding staff will take the 
clinical documentation, code the case and 
also enter charges.

‘-25’ and ‘-59’ Modifiers

The OIG has studied the use of these 
two modifiers on the physician side over 
the past several years.2 Hospitals have 
also been using these modifiers since the 
inception of the Medicare OPPS, namely 
Ambulatory Payment Classifications, 
starting August 1, 2000. Both physician 
and hospital auditors should be very 
careful to study the proper use and 
nonuse of these two modifiers. The OIG 
in their reports have indicated that these 
modifiers should be used only when 
appropriate and that they should not 
be used when unnecessary. In audits 
you may discover that these modifiers 
are being included when they are not 
necessary, but their inclusion creates no 
claims adjudication problems. Currently, 
in western Pennsylvania, the DOJ is 
conducting special audits concerning 
hospital use of the ‘-25’ modifier.

Preparing for the RAC Audits

Hospitals are now taking steps to 
prepare for the RAC (Recovery Audit 

Contractors) audits. The major issue 
being addressed is medical necessity. 
Medical necessity is a difficult issue 
because any determination is subjective. 
Also, many cases are much easier to 
assess for medical necessity after the 
fact than before the fact. Most of the 
issues being addressed by the RAC 
audits are well-known and have been 
enunciated by the OIG through their 
annual work plans. Also, Medicare 
auditors along with various DOJ reviews 
have addressed many of these issues. 
The main difference with the RAC audits 
is that virtually every hospital along 
with other healthcare providers will be 
affected. Previous audits have really 
been on a small scale affecting limited 
number of hospitals. NP
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2 See the OIG reports, OEI-07-03-00470 and OEI-03-02-00771, November 2005.


