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Billing and Reimbursement Column

By Duane C. Abbey, Ph.D., CFP

RAC’s; ASC’s; E&M Coding; and the 
OIG Work Plan

Recovery Audit Contractor Program
CMS is now in the process of expanding 
the Recovery Audit Contractor1 (RAC) 
program on a nationwide basis as early as 
2009. This program has been in place on 
a pilot basis in the states of Florida, New 
York and California for nearly three years. 
The organizations conducting services 
under the RAC Program are paid on a 
contingency basis for discovering both 
overpayments and underpayments.

Most of the areas addressed by the RAC 
program are not new or innovative; the 
areas addressed have long been identifi ed 
by the OIG and other Medicare auditing 
activities. Here are a few examples:

One-Day/Short Hospital Stays

Transfer Cases

Knee/Hip Replacement 
Rehabilitation

Three-Day Stays Prior to Skilled 
Nursing Admission

Discharge Status

Inpatient Status for Potential 
Outpatient Elective Surgeries

Units of Service—Injections, 
Infusions, Therapy Services

Chest Pain Admissions versus 
Observation

With the expansion of the RAC program, 
hospitals, clinics and other healthcare 
providers should accept the higher 
probability of audits being performed. 
Hospital auditors are urged to assess 
whether any of these RAC focus areas 
represent a challenge for their particular 
healthcare provider organization.
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Hospital Outpatient Departments 
Contracting With ASCs
Organizational structuring even at the 
coding and billing level continues to 
be a general compliance issue. Some 
Ambulatory Surgical Centers (ASCs) may 
be located on a hospital’s campus or close 
by. Now that ACSs are generally receiving 
only 65% of the hospitals APC payment, 
a way to get around this is to have the 
hospital contract with the ASC to provide 
services under arrangement to the 
hospital. The hospital then bills for and 
receives full APC payment for services 
actually provided in the less costly ASC.

CMS addresses this issue in the recent 
APC/ASC update Federal Register 
issued on November 27, 2007. In order 
to appreciate this issue, both ASCs and 
the provider-based rule (PBR) found at 
42 CFR §413.65 must be studied. CMS 
discusses this issue on pages 66817-66818 
(72 FR 66817) relative to changes to 42 
CFR §410.27. CMS’s stance is fairly clear 
that such arrangements are not allowed 
under the Medicare program.

Technical Component Evaluation & 
Management Coding
Virtually all hospitals perform technical 
component E/M coding. If nowhere 
else, these types of codes are used in the 
Emergency Department. If the hospital 
also has provider-based clinics or 
provides certain provider-based clinical 
services within the hospital, then these 
codes are also used. The three main sets of 
E/M codes for hospitals are:

CPT 99281-99285 – Emergency 
Department

•

CPT 99201-99205 – New Patients

CPT 99211-99215 – Established 
Patients

Hospitals have been awaiting formal 
coding guidelines from CMS ever 
since APCs (Ambulatory Payment 
Classifi cations) were implemented 
on August 1, 2000. When APCs were 
implemented, CMS directed hospitals to 
develop their own mappings of resources 
utilized into the various E/M levels.2 For 
CY2008, CMS is still not ready to issue 
national guidelines. However, CMS did 
pull together eleven principles to be 
followed by hospitals in developing and 
maintaining their mappings.3 

Additionally, CMS has decided to drop the 
consultation codes (CPT 99241-99245) and 
to reiterate that the new visit codes are 
to be distinguished from the established 
visit codes. While hospitals can relatively 
easily switch the consultation codes over 
to the regular visit codes, there are some 
differences in defi nition for new versus 
established patients between physicians 
and hospitals. A patient is new for a 
physician if the patient has not been seen 
for three years.4 However, for a hospital, 
a patient is new only if they do not have 
a medical record number.5 This difference 
in defi nition means that hospitals must 
independently develop the technical 

•

•

1 See http://www.cms.hhs.gov/RAC/.
2 See April 7, 2000 Federal Register page 18451 (65 FR 18451).
3 See November 27, 2008 Federal Register page 66805 (72 FR 66805).
4 See page 1 Current Procedural Terminology CPT 2008 published by the American Medical Association.
5 At 65 CFR 18451, CMS in a parenthetical comment states, “(The meaning of ‘‘new’’ and ‘‘established’’ pertain to whether or not the patient already has a hospital medical 

record number.)”

A patient is new for 
a physician if the 

patient has not been 
seen for three years.
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component E/M codes from those used 
by physicians.

Hospital auditors are encouraged to 
audit the technical component E/M 
mappings used by the ED and provider-
based clinics as well as the integrity of the 
overall E/M coding process. Hopefully, 
sometime soon CMS will issue guidelines 
that all hospitals can follow. Until that 
time, hospitals are on their own to show 
that appropriate mappings have been 
developed.

OIG’s FY2008 Work Plan
The OIG’s Annual Work Plan seems to get 
longer each year with more concerns and 
associated studies. Many of these issues 
involve coding, billing and reimbursement. 
Auditors should study the issues with care. 
Some of our old favorites always seem 
to be there in some form. For instance, 
the OIG has a long-term concern about 
diagnostic testing in the Emergency 
Department. This year the concern is with 
diagnostic radiology testing. There are 
new issues as well. For instance, on the 
physician side the OIG is going to study 

the proper use of the -54 and -55 modifiers 
relative to post-operative care.6 While this 
is a physician issue, hospitals will become 
involved because of the interplay with 
provider-based situations such as the 
Emergency Department and provider-
based clinics.7 Under APCs there is no 
GSP or global surgical package.8 For the 
MPFS or Medicare Physician Fee Schedule 
using RBRVS (Resource Based Relative 
Value System) there are extensive rules 
concerning post-operative periods (0-days, 

10-days, or exclusively, 90-days) and the 
transfer of care between physicians during 
the post-operative periods.

Auditors should not only look at current 
issues; possible future issues should be 
identified now so that steps can be taken 
to assure compliance. For instance, the 
OIG has studied the use of the -25 and -59 
modifiers by physicians. The -25 modifier 
is used with Evaluation & Management 
(E/M) codes and the -59 modifier is 
used to bypass the National Correct 
Coding Initiative edits.9 These same two 
modifiers are major for the APCs. Thus, 

hospital auditing staff working in the 
coding and billing area should consider 
auditing for the correct use and associated 
documentation for these two modifiers.

A relatively new issue is that of pain 
management services.10 While this issue is 
in the physician section of the OIG’s work 
plan, many, if not most, hospitals provide 
pain management services. These services 
may be provided by anesthesiologist or 
interventional radiologists. The typical 
form of service is a series of injections. 
The physician assesses the patient, 
provides injections, and then reassesses 
the patient. Thus, both technical 
component E/M codes as well as injection 
and pharmaceutical codes are used. The 
OIG has noted a significant increase in the 
provision of these services over the past 
several years. Hospital auditors should 
be careful to include pain management 
service audits as a part of their overall 
provider-based clinic audits. NP
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6 See page 9 OIG Work Plan FY2008.
7 See 42 CFR §413.65.
8 Observation services are a slight exception. Certain associated services may occur the day before and observation itself can span three dates-of-service at least for Medicare.
9 See USE OF MODIFIER 25, OEI-07-03-00470, November 2005 and USE OF MODIFIER 59 TO BYPASSMEDICARE’S NATIONAL CORRECT CODING INITIATIVE EDITS 

OEI-03-02-00771, November 2005 
10 See page 12 of the OIG Work Plan for FY2008.

For a hospital, a patient is new only if they do not have a 
medical record number.

The board and management should 
work cooperatively to build a culture 
of compliance and openness by 
demonstrating leadership buy-in and 
frank communication. By creating a 
program that fits the organization’s 
culture, the board and management will 
achieve a higher degree of buy-in from 
all stakeholders, leading to a higher 
level of success for implementation 
of the program and a greater level of 
sustainability.

In evaluating where your organization 
is in terms of its internal controls, 
consider what the board knows 
about government expectations and 
regulations for your industry sector. 
How and what information is provided 
to board? Is there sensitivity to the 
changing environment? Where does 
your organization draw the line between 
operations and oversight? Review 

established communication channels. 
Identify key strategic information areas 
and reporting mechanisms between the 
board and management team. Encourage 
and make time for questions. Reevaluate 
data and information reported on a 
continuous basis. Clearly define scope of 
work and parameters, as well as the roles 
of the compliance/audit committee, the 
compliance officer and board chairs. 
Create a culture of ownership by changing 
perceptions about compliance. Educate 
the organization that compliance is not 
looking for fault but for opportunities to 
supply interactions for clarification and 
direction. Provide tools and processes 
for “doing it right” and make sure all are 
being ethical. Remember to be flexible, 
and seek out expertise internally and 
externally when appropriate.
The guideposts for effective leadership 
include establishing a strong relationship 

among trust, ethical behavior and 
compliance. Achieve this by integrating 
governance, accountability and 
operational efficiencies with strong 
internal controls. Be sure to define and 
operationalize your organization’s 
covenants and commitments. Success will 
be measured when you demonstrate that 
knowledge is responsibility. NP
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