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Knee Replacements, EMTALA and Opt-Out 
Physicians
Review compliance risks in many areas
By Duane C. Abbey, PhD, CFP

T
otal knee replacements are being paid by 
Medicare effective January 1, 2018, either on 
an outpatient basis or on an inpatient basis 
depending on the physician’s determination and 

associated medical necessity documentation. Total Knee 
Replacements, or Total Knee Arthroplasty (CPT 27447), 
were taken off the Outpatient Prospective Payment System 
(OPPS) Inpatient Only (IPO) list.1 Services on the list are paid 
only if they are performed in the inpatient setting.

A two-year moratorium prevents the Recovery Audit 
Contractors (RACs) from auditing inpatient versus outpatient 
status.2 This two-year period will give surgeons and hospitals 
time to prepare and educate physicians on required 
documentation. Auditors should be involved in setting 
up policies and procedures along with documentation 
standards that require clarity as to the medical necessity of 
either inpatient or outpatient status.

When knee replacement procedures were on the IPO list, 
surgeons routinely admitted the patient to inpatient status 
with little regard for medical necessity documentation to 
support the admission. The patient had to be admitted to 
the hospital to gain payment from Medicare.

Now the total knee replacement can be paid through OPPS, 
and thus Ambulatory Payment Classifications (APCs), or 
paid through Diagnosis Related Groups (DRGs). Importantly, 
a payment difference exists because DRGs pay more than 
1  www.cms.gov/Outreach-and-Education/Medicare-Learning-Network-MLN/

MLNMattersArticles/Downloads/MM10417.pdf

2  www.bipc.com/cms-releases-final-opps-rule-removes-total-knee-
replacements-from-iop-list;-adds-three-new-asc-eligible-procedures

APCs. The payment differential is what drives the RACs. After 
the two-year moratorium, be prepared for RACs’ interest in 
auditing in this area and for RACs to challenge the medical 
necessity of the inpatient setting.

You must also consider related issues. For instance, what if 
a surgeon performs the knee replacement on an outpatient 
basis, but then wants to keep the patient overnight? Is the 
patient in observation? Are observation criteria being met? 
Or is this patient simply held in outpatient status? Does your 
hospital even have observation criteria?

The whole issue of inpatient status and the Over 2-Midnight 
Rule needs consideration. The removal of total knee 
replacement from the IPO list would appear as routine, 
but much work is needed to prepare. Auditing staff should 
be involved in the discussions along with the policy and 
procedure development.

EMTALA and urgent care clinics
Urgent care clinics can be subject to the requirements of 
the Emergency Medical Treatment and Labor Act (EMTLA), 
which prohibit hospitals with dedicated emergency 
departments (DED) from refusing to treat patients based on 
their insurance status or ability to pay. One or more of three 
different criteria must be met to be a DED and thus subject 
to all the EMTALA rules.3

The first criterion relates to the hospital having a DED. The 
third criterion is a one-third test to determine if a provider-
based clinic that takes walk-in patients can be construed as 
3  www.gpo.gov/fdsys/pkg/CFR-2007-title42-vol4/pdf/CFR-2007-title42-vol4-

sec489-24.pdf
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a DED. The second criterion is a little more general in that an 
urgent care center that takes walk-in patients and provides 
emergency care on an urgent basis is a DED.

How narrowly or liberally the second criterion should be 
interpreted is an open question. However, regardless of the 
interpretation, compliance and auditing staff should review 
provider-based clinics and provider-based urgent care 
clinics for proper structuring and associated policies and 
procedures. Off-campus operations should be emphasized 
for auditing, although on-campus operations also deserve 
consideration.

The following questions should be addressed.

 • Can the given operation be considered or construed as a 
DED under EMTALA?

 • Do written policies and procedures set up action steps 
when an individual with a possible emergency medical 
condition presents at an off-campus provider-based clinic?

 • Are all EMTALA policies and procedures in place for 
actual and construed DEDs?

Auditors should be watchful for changes in this area, 
including court case decisions.

Opt-out physicians
Physicians and practitioners who opt out of Medicare 
can be a challenge. An opt-out physician or practitioner 
sees Medicare patients only on a private contract basis. 
The physician or practitioner bills the beneficiary directly 
and is not required to follow the fee-for-service charges 
determined by Medicare.

The notable exception is that opt-out physicians can address 
urgent and emergent conditions and still bill Medicare so 
long as the patient involved does not have a contractual 
relationship with the physician. The definition of urgent and 
emergent is clinical even though this definition can affect 
billing processes.

Urgent care clinics 
can be subject to the 
requirements of EMTLA.

Auditors should monitor the use of opt-out physicians and 
practitioners. If these physicians and practitioners are part 
of the hospital’s medical staff organization, then policies 
and procedures must be established. For instance, what if 
an opt-out physician does see a Medicare beneficiary in the 
emergency department who is under contract? Can the 
hospital still file a claim for the facility component? 

Be prepared for the RACs challenging the medical necessity 
of the inpatient setting for knee replacements.

Duane C. Abbey, PhD, CFP, is president of 
Abbey & Abbey Consultants, Inc., which 
specializes in healthcare consulting 
and related areas. He also teaches 
workshops and makes presentations 
to hospital associations and medical 
societies. He is a leading expert 
nationally on Pages/Paces. You can 
reach Duane at Duane@acciweb.com.
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