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The Latest on Rules, Appeals Process and 
Quality and Value
These areas should always be on your radar
By Duane C. Abbey, PhD, CFP

H
ospitals are implementing the provisions of 
the Notice of Observation Treatment and 
Implication for Care Eligibility (NOTICE) Act 
through the Medicare Outpatient Observation 

Notice (MOON) form.

There are many challenges with the proper interpretation 
and implementation of CMS’ Over Two-Midnight rule 
relative to inpatient admissions versus outpatient 
observation services. CMS has shifted the review of shorter 
inpatient stays from the recovery auditors to the QIOs 
(Quality Improvement Organizations).1 If abuses from 
a particular hospital are noted, then such cases will be 
referred to the recovery auditors.

Internal auditors should be very much involved in various 
aspects of these inpatient versus outpatient issues.

 • Be certain that policies and implementing procedures 
relative to the issuance of the MOON are in place. In 
particular, be certain that staff members providing the 
notice are knowledgeable and can answer any of the 
multitude of questions that may arise.

 • Be sure to review the propriety of hospital admission 
criteria relative to Medicare beneficiaries and the Over 
Two-Midnight rule. In particular, make certain that due 
consideration is given to using the two-midnight rule to 
determine the propriety of an inpatient admission for 
Medicare beneficiaries.

1 Technically, the BFCC-QIOs that are the Beneficiary and Family Centered Care 
QIOs.

 • When your QIO makes requests for medical record 
reviews relative to short inpatient admissions, check 
to see what auditing guidelines your QIO is using 
for determining appropriate medical necessity 
justification. As appropriate, hospital guidelines and/or 
documentation standards should be adjusted.

Provider-based rule
There is significant activity at the regulatory level and 
through various subregulatory guidance relative to provider-
based clinics and other provider-based operations. Much of 
the current activity is focused on off-campus provider-based 
operations.

CMS is collecting data from the hospital on the facility side 
(i.e., required use of the PO modifier) and from physicians 
on the professional side (i.e., different place-of-service code 
for off-campus). Meanwhile, Congress passed Section 603 
of the Bipartisan Budget Act of 2015. The provisions in this 
legislation affect new provider-based operations that are 
off-campus.

While the impact of all these changes will take some 
time, internal auditors should be very careful to identify 
all provider-based clinics and operations whether in the 
hospital itself, on the campus of the hospital or off-campus.

After a complete inventory of existing and planned 
operations is complete, care should be taken to assure 
that all the provisions of the provider-based rule2 are 
being attained. This should include a review of any and 

2 The provider-based rule is generally found at 42 CFR §413.65.
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all attestations that have been filed in addition to various 
enrollment forms.

Medicare appeals process
Internal auditors should carefully follow changes that CMS 
is making to the appeals process.3 Hospitals and other 
healthcare providers regularly go through the appeals 
process relative to assertions that payment for services 
should be denied, often due to lack of medical necessity 
documentation. Currently there is an enormous backlog of 
cases at the Office of Medicare Hearings and Appeals level.4 
CMS is working to make changes in the appeals process and 
taking steps to reduce this backlog.

Internal auditors should review healthcare providers’ 
processes for appealing cases that are being denied by 
the recovery auditors and other auditing entities. Care 
should be taken to assess the kinds and numbers of cases 
that are being appealed, the costs that are being incurred 
by the healthcare provider, and the cost-benefit of these 
activities. Additionally, any special offers that are made 
by CMS to resolve groups or batches of similar appealed 
cases should be carefully reviewed by internal auditors.

3 See the July 5, 2016 Federal Register, 81 FR 43790-43891.
4 There are various estimates as to the size of the backlog ranging from 500,000 

to 750,000 cases.

Quality and value
Medicare and other payers are making significant moves 
to assure quality of care and thus value for the payment of 
healthcare services. For Medicare, the most recent move 
is that of the Merit-Based Incentive Program (MIPS) for 
physicians.

Healthcare providers have struggled with reporting certain 
quality measures for a number of years. In theory, MIPS is 
replacing the SGR (Sustainable Growth Rate). Whether or 
not the process for the annual update factor is really being 
changed is an interesting question. The reality is that there 
are increasing demands being made relative to reporting 
quality measures. The Medicare program is using negative 
incentives to assure collection of quality data.

Whether or not the collection of quality data is actually 
achieving the goal of assuring and/or increasing the quality 
of care is under question. From an auditing perspective, 
internal as well as external auditors must be careful to 
evaluate the efforts of healthcare providers to meet reporting 
requirements. The cost-benefit of these efforts relative to 
payment adjustments must be considered. More globally, the 
question is whether this data collection is really measuring 
and/or promoting quality and thus value. So auditors must 
ask questions about both the process of producing quality 
data along with whether the overall goal of improving the 
quality and value of healthcare is being achieved. 

Carefully follow changes that CMS is making to the appeals process.
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The question is whether this data 
collection is really measuring and/or 
promoting quality and thus value.
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