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QIOs and Two-Midnights Rule, Backlogs and CIAs
Continued headaches with rules, appeals backlogs and integrity agreements
By Duane C. Abbey, PhD, CFP

F
or more than a decade, the Medicare Recovery 
Auditors have concentrated on inappropriate short-
stay inpatient admissions. Many of these cases 
have been appealed up the appeals ladder to the 

Administrative Law Judges (ALJs) and the Medicare Appeals 
Council (MAC).

An example of these types of rulings is the O’Connor 
Hospital Ruling1 from the MAC, which indicated that while 
a short-stay inpatient admission was not appropriate, 
observation services were appropriate and should be paid.

CMS disagreed with these rulings and issued new rules 
in the August 19, 2013 Federal Register, requring a two-
midnight stay to qualify as an appropriate inpatient 
admission.2

Note that part of the challenge is that CMS is concerned 
about payment, whereas hospitals and physicians more 
often are concerned about clinical issues. As such, there 
can be a clash between admission criteria and the 
appropriateness of payment for an inpatient admission.

In the November 13, 2015 Federal Register, CMS involves 
the Quality Improvement Organizations (QIOs) relative 
to auditing inpatient admissions that do not span two 
midnights.

CMS removed the “rare and unusual” language from these 
types of admissions.3 Instead, the concentration is to 
audit for medical necessity of the inpatient admission. The 

1  www.hhs.gov/dab/divisions/medicareoperations/macdecisions/
oconnorhospital.pdf

2  78 FR 50952
3  80 FR 70545

question then becomes what audit guidelines QIOs will 
use to judge the appropriateness of an inpatient admission 
that did not require over two midnights. Once these audit 
guidelines are known, internal auditors can use them to 
make certain that compliance is in place.

CMS refuses to adopt national standards4 for inpatient 
admissions, instead indicating that for the Medicare 
program, the medical necessity of keeping the patient over 
two midnights is the standard.

Should hospitals adopt the Over Two Midnight rule as a 
clinical criterion for inpatient admissions? CMS concentrates 
on the fact that payment is appropriate if there is medical 
necessity for staying over two midnights. So does this mean 
that for Medicare, medically necessary stays spanning 
over two midnights should be inpatient admissions? It is 
best that internal auditors work with case management 
and utilization review to establish proper policies and 
procedures in this area.

An adjunct issue is justifying the provision of observation 
services and meeting the CMS definition of observation 
involving a well-defined set of specific, clinically appro-
priate services.5 For internal auditors, the question 
becomes that of auditing observation stays to ensure there 
were specific orders and/or protocols being followed along 
with medical necessity justification. This is another area 
of confusion, because even the OIG has found that the 
reasons for observation or inpatient admissions are often 
the same.6

4  80 FR 70548
5  80 FR 70545
6  OIG Report – OEI-02-12-00040, July 2013
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OMHA and the backlog of appeals
The enormous backlog of appeals at the Office of Medicare 
Hearings and Appeals (OMHA) continues. While there are a 
number of reasons why there are so many appeals, one of 
the preeminent issues is inappropriate short-stay hospital 
admissions. This issue has been aggressively pursued by the 
recovery auditors starting in the mid-2000s to the present day.

The Government Accountability Office (GAO) has issued 
a report7 concerning the backlog and steps being taken 
to resolve it. Their report covers FY2010 through FY2014. 
A careful reading and study of the report is instructive, 
particularly for hospital internal auditors involved in appeals 
resulting from recovery auditor denials. For instance, for 
FY2014, 96 percent of decisions at Level 3 (the ALJ level) 
were issued after the statutorily mandated 90-day period 
had expired.

The GAO made five recommendations to fix this. The first 
four were accepted by HHS while the fifth recommendation 
was rejected. The GAO recommendations concentrate 
on better data collection relative to the appeals process, 
and for HHS to find better ways to adjudicate certain 
repetitive claims. The rejected recommendation concerned 
delaying recoupment of overpayments until after Level 3 
determinations. Apparently HHS would rather pay interest 
for decisions subsequent to Level 2 (i.e., Qualified 
Independent Contractor level) rather than delaying 
recoupments.

Internal auditors involved with recovery audits and 
associated appeals should briefly review this report.

OIG CIAs
Corporate Integrity Agreements (CIAs) arise from 
investigations made by the Office of the Inspector General 
(OIG) where a compliance problem has been discovered. 
Typically CIAs involve a civil monetary penalty. Most of the 
CIAs can be seen on the OIG’s website.8 Virtually all types 
of providers, including hospitals, hospital systems, clinics, 
physicians, and home health agencies, are included. Also, 
a wide range of problems have been identified, from filing 
false claims to inappropriate organizational relationships.

7  GAO-16-366, May 2016 - http://www.gao.gov/products/GAO-16-366
8  www.hhs.oig.gov

It is a worthwhile learning exercise to download several CIAs 
and skim through them, looking for commonalities. Look for 
patterns regardless of the type of provider and the specific 
issue(s) being addressed.

Compliance infrastructure
One of the first items to note is the requirement for a 
Corporate Compliance Plan, Chief Compliance Officer and 
a Compliance Committee. Not only must this infrastructure 
be in place, this structure must work to ensure compliance. 
While written policies and procedures are certainly the 
norm, the CIAs often have a great deal of emphasis on 
proper training at all levels in the organization. From an 
auditing perspective, this means not only must training be 
provided, attendance should be documented and a copy of 
the training material should be retained.

The OIG places heavy emphasis on Independent Review 
Organizations (IROs). Most providers do have periodic 
external audits or reviews. Internal auditors should carefully 
coordinate such activities and ensure that qualified 
personnel conduct the reviews and that auditing guidelines 
are documented and retained.

The OIG tends to use statistical extrapolation, particularly 
when there might be systematic coding and billing errors 
that result in improper payments. Fully understanding 
statistical extrapolation, including proper application, is 
important for internal auditors. Appreciating the statistical 
nuances of extrapolation is not any easy task.

Auditors can learn from the common elements found in the 
CIAs and note the emphasis the OIG makes relative to the 
process of ensuring ongoing compliance. 
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The enormous appeals backlog continues.
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