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CMS Rules and Activities Continue to 

Require Auditor Vigilance
RAC slow-down, Over Two-Midnight Rule, provider-based clinics, ICD-10 delay

By Duane C. Abbey, PhD, CFP

F
or FY2014, CMS has slowed down the activities of 

the RACs (Recovery Audit Contractors). Technically, 

the RACs are now called Recovery Auditors. There 

are probably multiple reasons for this pause, but 

two of the more obvious reasons are:

 • There is a tremendous backlog of appeals pending at the 

ALJ/MAC level.

 • CMS is negotiating new RAC contracts and there is the 

possibility the Scope of Work may be updated.

While estimates vary, there are approximately 500,000 

appeals at the Administrative Law Judge and Medicare 

Appeals Council level. Given that all of these are in paper 

format, there is even a physical limitation for storing the 

records. In a memorandum dated December 15, 2013, the 

Office of Medicare Hearings and Appeals has indicated there 

could be a two-year delay in assigning new cases.

The nature of all these appeals is unknown, but many 

probably involve RAC assertions of inappropriate short 

hospital inpatient admissions. As noted, CMS is also 

involved in negotiating new contracts with the recovery 

audit firms. So given the challenges that are present with 

appeals relative to short inpatient stays, a pause is probably 

appropriate.

As an auditor, you should follow this overall situation 

with great care. In theory, the new Over Two-Midnight 

Rule should assist with proper classification of inpatient 

admissions. However, many questions about the rule have 

been raised.

Over Two-Midnight Rule

For years, hospitals and physicians have used the 24-hour 

rule to determine if a patient should be admitted as an 

inpatient or placed in outpatient observation. 

The basic idea is that after the physician has reviewed the 

history, examined the patient and then made an assessment, 

a decision should be made as to proper status. If the 

physician assessment is that the patient will need more than 

24-hours, then an inpatient admission is appropriate. If the 

physician predicts the patient will need less than 24-hours, 

then outpatient observation is the more appropriate status.

The Over Two-Midnight Rule extends the venerable 24-hour 

rule by requiring the physician to assess and project that the 

patient will need hospital care over Two-Midnights. In some 

sense this is still a 24-hour rule, it is just that the applicable 

24-hours spans Two-Midnights. 

This new rule is designed to assist physicians and hospital 

utilization review staff in making proper determinations 

for inpatient admissions. You will need to make your 

own judgment as to whether the new rule really assists 

physicians and hospitals.

CMS clearly wants to establish a better and more uniform 

way to determine if short-stay inpatient admissions are 

appropriate. Keep in mind that CMS refuses to adopt any 

recognized national guidelines to determine the propriety 

of inpatient admissions. Also, CMS in the August 19, 2013, 

Federal Register repeatedly states that hospitals are solely 

responsible for accurately determining if an inpatient 

admission is proper. CMS presumes that utilization review 
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staffs are always available for properly determining inpatient 

admissions.

Whether using the 24-hour rule or the Over Two-Midnight 

Rule, there is a fundamental disconnect that occurs. 

Physicians and hospitals must make decisions on inpatient 

admissions prospectively. If the physician, after examining 

the patient, concludes that the stay will exceed Two-

Midnights, then the inpatient admission is proper. If not, the 

patient should be placed in observation. 

However, when the RACs and other auditors review a case, 

they will review it retrospectively. Even though a physician 

may judge that care will be needed over Two-Midnights, 

if the patient only requires one midnight, or possibly no 

midnights, then the auditors may claim that the inpatient 

admission is inappropriate based on the overall case—that 

is, after the fact.

Where does this new rule leave healthcare auditors? 

Auditors will need to follow the development and 

subregulatory guidance that is developed in this area. Note 

that with the passage of Protecting Access to Medicare Act 

of 2014, Congress has delayed implementation of this new 

rule until October 1, 2014.

The future of provider-based clinics

Provider-based clinics offer hospitals the opportunity 

to receive additional reimbursement in contrast to 

freestanding, physician-based clinics. Of course being 

provider-based involves meeting a number of criteria under 

the Provider-Based Rule.1  Provider-based status is an issue 

that should be routinely reviewed by healthcare auditors.

In both the OPPS Update and MPFS Update Federal 

Registers,2 CMS is proposing the collection of information for 

off-campus provider-based clinics. Since the way in which 

1  See 42 CFR §413.65.
2  See 78 FR 75061.

this information will be collected is yet to be determined, 

this step probably indicates the provider-based clinics and 

the increased reimbursement will end at some point. While 

this process will take years, hospitals should prepare for this 

eventuality.

The statement from CMS singles out off-campus clinics, but 

you should anticipate that all provider-based clinics both on 

and off campus will be subjects for the data gathering.

Note that both the OIG3 and MedPAC4 have made 

recommendations that would affect the increased 

reimbursement available for hospitals through provider-

based clinics.

ICD-10 implementation delayed again

The Protecting Access to Medicare Act of 2014, signed into law 

on April 1, 2014, has delayed the implementation of ICD-10 

for at least a year. This additional delay comes at a time when 

the healthcare community has expended much time and 

effort to prepare. ICD-9 will continue, but making changes 

to ICD-9 is unlikely due to the timing of this delay. Auditors 

should work with coding personnel to assure that there are 

no unusual problems resulting from this delay. NP

3  See August 2000 OEI-04-97-00090
4  See Chapter 3 of the MedPAC Report To Congress, April 2012
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He uses statistics as a drunken man uses lampposts...for suppor t rather than illumination. 

~ Andrew Lang
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