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Compliance with Hospital 
Obligations under the MMSEA

Between 1980 and 1986, growing concern 
over rising Medicare program costs 
led the U.S. Congress to pass a series 
of statutory provisions establishing the 
Medicare Secondary Payer Program 
(MSP). Under the MSP, the Centers 
for Medicare and Medicaid Services 
(CMS) does not assume primary payer 
obligations for health services provided 
to Medicare beneficiaries, if such services 
are covered by liability insurers or other 
primary payers. The longstanding goal 
of the MSP is to shift primary payer 
responsibility from CMS to other payers. 
However, CMS’s ability to make accurate 
determinations regarding its payment 
obligations has been frustrated by its lack 
of access to information about insurance 
coverage or other payments available to 
Medicare beneficiaries. 

In an effort to provide CMS with access 
to needed information, the U.S. Congress 
enacted Section 111 of the Medicare, 
Medicaid and SCHIP Extension Act of 
2007 (MMSEA) on December 29, 2007. 
The MMSEA requires certain entities to 

register with CMS and report specified 
claims information to CMS on a regular 
basis. The new registration and reporting 
rules are not a substantive expansion 
of the existing MSP rules. Thus, all of 
the existing rules relating to conditional 
payments and required reimbursement 
remain in effect. The MMSEA simply 
adds to the existing rules by imposing 
registration and electronic reporting 
requirements on primary payers. 
Hospitals may be subject to the new 
registration and reporting requirements 
and should carefully analyze their 
claims management processes and other 
programs to identify relevant obligations. 

Must a Hospital Register and 
Report?

Under the new rules, certain entities, 
referred to as “Responsible Reporting 
Entities” or “RREs” must register with 
CMS and report certain electronic claims 
information to CMS. RREs include group 
health plans (GHPs) and non-group 
health plans (NGHPs) (such as liability 
insurers, self-insured entities, no-fault 
insurance plans, workers’ compensation, 
and automobile insurers) that may make 
payments for health care services to 
or on behalf of Medicare beneficiaries. 
Thus, if a hospital self-funds a workers’ 
compensation plan or GHP, or self-insures 
any portion of its professional, general, 
or other liability coverage (including 
through a self-insured retention, self-
insurance trust, or captive insurer that 
reimburses the hospital), the hospital may 
be considered an RRE.

Generally, whether an entity such as a 
hospital is considered an RRE depends 
on whether the hospital makes any 
payments to a claimant who is also 
a Medicare beneficiary. For example, 
if a hospital has commercial general 
liability coverage and a visitor, who is 
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also a Medicare beneficiary, is injured 
by slipping on a wet floor, the hospital’s 
insurer may provide coverage for the 
claimant’s injuries. If the insurer makes 
payments related to medical services 
for the claimant’s injuries, the insurer 
is considered an RRE. However, if the 
hospital self-insures or retains a portion 
of the risk under the policy, and payment 
is made by the hospital directly to the 
claimant, the hospital is also considered 
an RRE.

Similarly, a hospital may maintain a 
self-insurance fund for malpractice 
claims and purchase an excess insurance 
policy to cover liabilities over a certain 
amount. In such a circumstance, both 
the hospital and the excess insurer 
may be RREs, depending on whether 
one or both entities make payments 
directly to claimants who are Medicare 
beneficiaries. If the hospital makes 
payments and the excess insurance 
carrier merely reimburses the hospital 
for claims that exceed a set threshold, 
the hospital will be considered an RRE.

In addition, under certain circumstances, 
a hospital that contracts with a third 
party administrator (TPA) for claims 
management may still be deemed an 
RRE for registration and reporting 
purposes. For example, if the hospital 
self-funds a GHP, but contracts with a 
TPA for claims management, typically 
the TPA is considered the RRE. 
Notably, however, TPAs are generally 
not considered RREs for workers 
compensation and liability insurance 
reporting. For example, if a hospital 
participates in a workers’ compensation 
plan established by a State and the State 
agency has the sole responsibility to 
resolve and pay claims, the State agency 
is the RRE. However, if a hospital 
self-insures its workers’ compensation 
liability and hires a TPA to process its 
workers’ compensation claims, the 
hospital is still considered the RRE for 
the workers’ compensation plan.

Given the complexity of coverage and 
payment relationships, hospitals should 
carefully analyze their current programs 
to determine whether the hospital is 
considered an RRE and is therefore 
subject to the MMSEA’s registration and 
reporting obligations. 

Identifying an Authorized 
Representative and Account 
Manager

If a hospital is considered an RRE, the 
hospital must identify an individual in 
the hospital organization (not an agent) 
who has the legal authority to bind the 
hospital to a contract and the terms 
of MMSEA reporting requirements, 
and who will act as the hospital’s 
“Authorized Representative” for RRE 
registration and reporting purposes. The 
Authorized Representative has ultimate 
accountability for the RRE’s compliance 
with MMSEA reporting requirements, 
but cannot be designated as a user of the 
online reporting system and will not be 
provided with a Login ID. 

During the registration process, the 
hospital’s Authorized Representative 
must designate one Account Manager 
for each RRE ID it establishes. (An RRE 
has the option to obtain more than one 
RRE IDs if it so desires. For example, the 
hospital may set up different RRE IDs for 
different lines of coverage). The Account 
Manager may be a hospital employee 
or an agent and will be the person who 
controls administration of the hospital’s 
RRE account and manages the overall 
reporting process. At the hospital’s 
discretion, the Account Manager may 
then designate additional individuals 
as Account Designees to assist the 
Account Manager with the reporting 
process. Account Designees may be RRE 
employees or agents and there is no limit 
to the number of Account Designees 
associated with one RRE ID. 

CMS has noted that a number of RREs 
have experienced difficulties when 
registering for MMSEA reporting. To 
avoid complications, it is important that 
the RRE understand the function and roles 
of Authorized Representatives, Account 
Managers, and Account Designees prior to 
registering. Importantly, as noted above, 
the Authorized Representative cannot be 
a designated user of the online reporting 
system, therefore a hospital should not 
select an individual to be its Authorized 
Representative if it anticipates that such 
individual will need to be an active user of 
the online reporting system. In addition, 
the Authorized Representative and the 
Account Manager may not be the same 
individual.

Use of an Agent

An NGHP RRE such as a hospital may 
contract with another individual or 
entity to act as an Account Manager or 
Account Designee for RRE reporting 
purposes. Agents may include, but are 
not limited to, data service companies, 
claim processors, consulting companies 
or similar entities that can create and 
submit data files to CMS on behalf of 
the RRE. While an agent may act on 
behalf of the hospital to submit requested 
reports, an agent may not register on 
behalf of an RRE or act as the Authorized 
Representative. The RRE’s Authorized 
Representative must complete the 
registration process and designate an 
agent.

It is also important to note that an RRE 
may not shift its MMSEA reporting 

It is not acceptable for an RRE to send information on  
every claim record without regard to the claimant’s 
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responsibility to an agent, by contract 
or otherwise. The RRE remains solely 
responsible and accountable for complying 
with CMS implementation instructions 
and the accuracy of data submitted. 
Therefore, if an outside agent is used to 
fulfill MMSEA reporting obligations, the 
contract with the entity should include 
provisions allowing audits of the agent’s 
compliance with reporting requirements, 
and indemnification provisions in the 
event the RRE is subjected to penalties for 
reporting failures.

Registration and Testing

The registration process requires the 
RRE (not an agent) to notify CMS’s 
Coordination of Benefits Contractor 
(COBC) of its intent to report data 
by submitting an online registration 
application to the secure COBC website 
(www.section111.cms.hhs.gov). After 
an RRE’s registration application is 
submitted, the COBC will begin working 
with the RRE (or the RRE’s agent) to 
set up the data reporting and response 
processes and complete testing. 

RREs must successfully complete a testing 
process for each file submission type 
prior to sending claims data to COBC. A 
series of test files must be submitted to the 
COBC in order to verify that the RRE can 
transmit files successfully in the correct 
format, accept and process response files, 
and properly submit, add, update, and 
delete records. The testing process will 
ensure that the RRE has developed an 
adequate system internally to capture and 
report data to the COBC as well as process 
the corresponding response files. If the 
RRE is using an agent, the agent must 
complete the testing process on behalf of 
the RRE. Testing must be completed for 
each RRE ID registered. The COBC will 
track the progress made with test files, 
display results on the COBC website, 
and put the RRE in a “production” status 
after the testing requirements have been 
successfully completed.

RREs were required to register with COBC 
and fully test the data submission process 

before September 30, 2009. However, in 
a CMS teleconference held on September 
30, 2009, CMS acknowledged that a 
number of RREs were not able to register 
prior to the September 30, 2009 deadline 
because the system was not able to handle 
the volume of requests in the final days 
prior to the deadline. At that time CMS 
indicated that RREs should continue 
attempts to register, but CMS will not 
find an RRE out of compliance, for the 
purpose of assessing a fine, if the RRE 
misses the September 30 deadline, as long 
as the RRE does register and is able to test 
and begin final production in the quarter 
beginning April 2010. Subsequently, CMS 
announced its extension of the date for 
final production of claims data by NGHP 
RREs from April 1, 2010 to January 1, 2011.

Reporting Requirements

If the hospital qualifies as an RRE, the 
hospital must report to CMS when it 
makes a payment for a claim submitted 
by or on behalf of a Medicare beneficiary 
(including a deceased beneficiary if the 
individual was deceased at the time 

of the settlement, judgment, award, or 
other payment), and/or has ongoing 
responsibility for a Medicare beneficiary’s 
medical costs. In addition, if an individual 
was not a Medicare beneficiary at the 
time he or she was injured and an entity 
accepts responsibility for ongoing services 
(e.g., workers compensation claims), 
the hospital must monitor the status of 
that individual and report when that 
individual becomes a Medicare beneficiary 
(unless responsibility for ongoing services 
has terminated before the individual 
becomes a Medicare beneficiary). 

The RRE must electronically submit 
claim information on a quarterly basis 
during the RRE’s assigned 7-day file 
submission period (assigned by COBC 
after registration). Specified information 
must be transmitted for all claims that 
are addressed/resolved (or partially 
addressed/resolved) through a settlement, 
judgment, award or other payment on or 
after July 1, 2009, and must include:

The claimant’s name•	

Date of birth•	

Address•	

Social security number or Medicare •	
Health Insurance Claim Number 
(HICN) number

Type of insurance•	

Insurance policy and claim numbers•	

Policy holder information•	

Date of injury•	

Claim resolution information•	

In addition to the mandatory information, 
there are additional data fields supplied 
by CMS for certain optional situations. 
There are extensive and detailed 
instructions on the CMS website 
regarding how data elements must be 
reported and the logistics for submitting 
and exchanging information. Because the 
reporting procedures and requirements 
are very detailed, the entity or individuals 
responsible for providing this information 
to CMS must familiarize themselves with 
the CMS rules and guidelines. 

It is important to note that it is 
not acceptable for an RRE to send 
information on every claim record 
without regard to the claimant’s 
Medicare status. CMS plans to monitor 
submissions to make sure that RREs have 
implemented a procedure to reasonably 
identify a claimant as a Medicare 
beneficiary rather than dumping their 
entire set of claims to satisfy MMSEA 
reporting requirements. Also, RREs 
should not assume individuals under 
65 years of age are not Medicare 
beneficiaries and, conversely, that 
all individuals over 65 are Medicare 
beneficiaries. Persons under 65 may 
be Medicare-eligible due to disability 
or end-stage renal disease and no 
Medicare beneficiary age threshold exists 

Hospitals should carefully analyze their current programs 
to determine whether the hospital is considered an RRE.
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for MMSEA reporting requirements. 
Thus, RREs must implement a reliable 
procedure in their claims review process 
to determine whether an injured party 
is a Medicare beneficiary prior to 
submitting claim information for MMSEA 
reporting. 

CMS will allow RREs to submit a query 
to the COBC to determine the Medicare 
status of an injured party. The query 
must include the potential claimant’s 
name, date of birth, gender, and Social 
Security Number (SSN) or Medicare 
Health Insurance Claim Number (HICN). 
Some RREs have advised CMS that they 
are having difficulties in obtaining either 
the SSN or HICN from some claimants. 
In response, CMS has provided a model 
form to assist RREs in obtaining this 
information. If an individual refuses to 
furnish either a SSN or HICN, and the 
RRE chooses to use the CMS model form, 
CMS will consider the RRE compliant for 
purposes of its next file submission if the 
RRE maintains a signed copy of the CMS 
model form (even if the individual is later 
discovered to be a Medicare beneficiary). 
With respect to individuals for whom 
the RRE has ongoing responsibility for 
medical services, the RRE must request 
that the claimant re-sign and date the 
CMS model form at least once every 12 
months. RREs are not required to use the 

specific model form. However, if an RRE 
chooses to use its own form, CMS may 
not consider the RRE to be compliant with 
MMSEA reporting requirements. 

Payments Made for Risk 
Management Purposes

Questions have arisen with regard to 
hospital registration and reporting 
obligations when the hospital makes 
payment to a Medicare beneficiary 
for risk management purposes. For 
example, a hospital may provide a 
Medicare beneficiary with a gift card or 
write off a portion of a bill in an effort to 
avoid a formal claim. Under the current 
guidelines, it is uncertain whether such 
payments would be considered self-
insurance payments that are reportable to 
CMS. CMS has recognized this concern 
and stated in its town hall teleconferences 
that it intends issue additional guidance 
on this issue in the near future.

Penalties for Non-Compliance

Under the new law, the penalty for non-
compliance is $1,000 per day, per claim, in 
addition to any other penalty available at 
law. CMS anticipates collecting more than 
$1 billion in non-compliance fines to fund 
the State Children’s Health Insurance 
Program (SCHIP) in the first five years 
that the MMSEA is in effect.

Additional Information

Information and official instructions 
for MMSEA implementation 
requirements, including detailed step-
by-step registration and data reporting 
procedures can be found on the CMS 
dedicated website located at http://
www.cms.hhs.gov/MandatoryInsRep/. In 
addition to published guidance, CMS has 
and will provide one NGHP Technical 
Support and one NGHP Policy related 
teleconference event per month through 
the end of 2009. 

Conclusion

Under the MMSEA, hospitals may 
be subject to new registration and 
reporting requirements if the hospital 
makes payments to or on behalf of a 
Medicare beneficiary. While CMS has 
provided significant guidance regarding 
the mechanisms for compliance, 
hospitals and other providers are 
awaiting further guidance from CMS 
regarding registration and reporting 
obligations related to payments 
made for risk management purposes. 
Penalties for non-compliance with the 
new rules are severe and hospitals 
should carefully analyze their claims 
management processes and other 
programs to ensure compliance with 
relevant obligations. NP
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