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Accounting Matters

The Impact of New Internal Revenue Code Section 
501(r) and Schedule H on Tax-Exempt Hospitals
By Anne McGeorge, Frank Giardini, and Michele Melchior

T ax-exempt hospitals have been at the 
center of mind-boggling regulatory 

changes for months, and the changes keep 
coming. First, the Patient Protection and 
Affordable Care Act (PPACA), signed into 
law by President Obama on March 23, 
2010, added two new sections, 501(r) and 
4959, to the Internal Revenue Code (IRC). 
These new IRC sections impose additional 
requirements for hospitals to maintain 
their tax–exempt status. 

In February 2011, the IRS released 
a redesigned Form 990 Schedule H, 
Hospitals, which includes Part V, Section 
B – Facilities, Policies and Practices, which 
is focused on each facility's community 
health needs assessment (CHNA) 
practices, financial assistance policies, 
billing and collection practices, and 
charges for medical care. In June 2011, 
the IRS made the new Part V, Section B 
optional for the 2010 reporting year. 

Keeping up with the new requirements, 
options and extensions can be very 
confusing. What do hospitals need to 
know about IRC Section 501(r), Additional 
requirements for certain hospitals, and IRC 
Section 4959, Taxes on failures by hospital 
organizations and the effective dates? What 
will these organizations have to disclose 
on their 2010 Form 990, Schedule H, and 
when? 

The PPACA directs the Secretary to issue 
regulations to interpret and explain IRC 
Section 501(r). As the IRS has been tasked 
with issuing regulations on many of the 
new laws passed with PPACA, we can 
expect that it will be some time before 
these regulations are issued. The IRS has 
indicated that their intent will be to try to 
focus on existing best practices and they 

have begun this process. In July 2011, the 
IRS issued Notice number 2011-52 asking 
for comment on the CHNA requirements. 

Four basic Section 501(r) requirements 

Through Section 501(r), the PPACA 
imposes four basic requirements on 
tax–exempt hospital organizations on 
a facility-by-facility basis. These new 
requirements are effective for tax years 
beginning after March 24, 2010, with the 
exception of the CHNA, which is effective 
for tax years beginning after March 23, 
2012.

• Each hospital must conduct a CHNA 
at least once every three years. 
Section 4959 imposes an excise 
tax penalty of $50,000 on any tax–
exempt hospital that fails to meet the 
CHNA in any given year. Continued 
noncompliance could result in losing 
the hospital’s tax–exempt status.

• Hospitals are required to adopt, 
implement and publicize a written 
financial assistance policy that 
includes eligibility criteria for 
financial assistance, details about free 
or discounted care, and methods for 
applying for financial assistance.

• Hospitals have new limitations on 
charges to indigent patients. For 

individuals eligible for assistance 
under the financial assistance policy, 
hospitals are permitted to bill no 
more than the amounts generally 
billed with insurance coverage.

• Hospitals have new billing and 
collection requirements that ensure 
hospitals do not take extraordinary 
collections actions before making 
efforts to determine whether the 
individual is eligible for financial 
assistance under the hospital’s 
financial assistance policy. 

Section 501(r) applies to any facility 
licensed, registered or similarly 
recognized as a hospital by a state, 
including all operations under the 
license, such as specialty services and 
departments. It also applies to any 
organization as determined by the IRS 
to provide hospital care as its primary 
exempt function. It is applied on a facility 
by facility basis. Each hospital facility 
must separately meet all requirements 
and an organization will not be 
considered exempt with respect to any 
failing facility. 

Note to reader: Some of the regulations mentioned in this article may have been 
updated by the time the article is published. For the most up-to-date information 
concerning internal revenue codes, please reference www.irs.gov .

The hospital organization must attach its most 
recent audited financial statements to its 2010 

Form 990 if its tax year began after March 23, 2010.

Each hospital 
must conduct a 

CHNA at least once 
every three years.
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The new Form 990, Schedule H (released 
February 23, 2011) requires that the 
hospital organization must attach its most 
recent audited financial statements to its 
2010 Form 990 if its tax year began after 
March 23, 2010. If the organization does 
not issue a separate financial statement, a 
consolidated financial statement will be 
acceptable.

New section of Schedule H: Part V, 
Section B – Facilities, Policies and 
Practices

To measure compliance with the new 
provisions in Section 501(r), the IRS 
created a new section for Schedule H: 
Part V, Section B., which includes many 
questions about the organization’s 
CHNA (lines 1 through 7, optional for tax 
years beginning on or before March 23, 
2012), financial assistance policy (lines 8 
through 13), billing and collections (lines 
14 through 17), polices for emergency 
medical care (line 18) and charges for 
medical care (lines 19 through 21). 

The IRS announced on June 10, 2011 
that completing Part V, Section B is now 
optional for the 2010 reporting year.  No 
penalties will be assessed against tax-
exempt hospitals that leave Schedule 
H: Part V, Section B blank. However, 
hospital organizations are still required 
to complete the remainder of the form, 
including Part V, Sections A and C, which 
require listing all hospital and healthcare 
facilities. 

The option for completing Part V, Section 
B for the 2010 reporting year is intended 
to give hospitals more time to analyze 
the schedule's new questions and better 
prepare for future disclosures.

It is also important to note that while 
the new Schedule H: Part V, Section B 

questions are optional for the time being, 
Section 501(r) requirements are not. 
Hospitals must still demonstrate that they 
comply with these requirements or risk 
losing their tax-exempt status. 

A focus on community health needs 
assessments

Requirements: For tax–exempt hospitals, 
the PPACA’s key component is the 
requirement to undertake a CHNA once 
every three years. The assessment must 
include input from a broad spectrum of 
individuals in the community that possess 
the special knowledge of, or expertise in, 
public health. 

Once the assessment is completed, 
the hospital must then adopt a formal 
implementation strategy to meet those 
community needs identified in the 
assessment. To the extent any needs are 
not being met, the tax–exempt hospital 
will be required to explain why these 
needs have not been addressed.

In addition, the PPACA requires that the 
Treasury review all hospital’s community 
benefit activities at least once every 
three years. The IRS has stated that they 
do not intend to audit all hospitals, but 
rather will implement this requirement 
by reviewing the hospital’s Forms 990 
and Schedule H. This process has already 
begun and unless there are questions, the 
organization will likely not know when 
its return has been reviewed.

In the recently released notice 
number 2011-52, the IRS has issued 
interim guidance that can be relied 
upon by hospital organizations until 
further guidance is issued. The notice 

incorporates earlier comments provided 
and asks for additional comments in 
anticipation of regulations.

Some of the topics covered in the notice 
include: 

• Organizations with multiple hospital 
facilities

• How and when to conduct and 
document a CHNA

• Applicability to government 
hospitals

• How and when an implementation 
strategy is adopted

• Hospitals owned through joint 
venture partnerships

Form 990, Schedule H questions:  
The revised 2010 Schedule H asks 
each hospital facility to check various 
boxes related to their CHNA. Those 
questions ask not only about the type 
of data included in the written CHNA 
(demographics, needs of the community, 
etc), but also how the hospital facility 
obtained the data, who was involved 
in the process, and what the facility’s 
plans and processes are for identifying 
and addressing community needs. The 
questions indicate an expectation of 
the hospital’s close involvement and 
accountability in adopting and executing 
a strategy that is included in its operating 
budget. 

Financial assistance 

Requirements: The financial assistance 
policy must be written and must 
contain the eligibility criteria for free or 
discounted care as well as the basis for 
calculating amounts charged and how 
to apply for assistance. If there is no 

The assessment must 
include input from 
a broad spectrum 
of individuals in 

the community that 
possess the special 
knowledge of, or 

expertise in,  
public health.

In the recently 
released notice 

number 2011-52, 
the IRS has issued 
interim guidance 
that can be relied 
upon by hospital 

organizations until 
further guidance  

is issued.

The financial 
assistance policy must 

be written and must 
contain the eligibility 

criteria for free or 
discounted care; as 

well as the basis for 
calculating amounts 
charged; and how to 
apply for assistance.
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separate billing and collections policy, the 
organization needs to state the actions 
the organization may take in event of 
nonpayment, including collections actions 
and reporting to credit agencies. 

Form 990, Schedule H questions: 
The revised 2010 schedule H asks each 
hospital facility to check various boxes 
related to their financial assistance policy 
that was in place during the year covered 
by this form. These questions include 
asking if the policy explains the basis for 
calculating amounts charged; eligibility 
criteria, and how to apply for assistance. 
In addition, the organization will need to 
indicate how the policy is made widely 
available to the public (website, posted 
in the facility, included with the invoice, 
other). Per the instructions, an example of 
‘other’ might include having registration 
personnel refer uninsured and/or low 
income patients to financial counselors to 
discuss the policy.

Emergency medical care 

Requirements: The emergency medical 
care policy must be written and requires 
the organization to provide, without 
discrimination, emergency medical care 
under its financial assistance policy, 
regardless of the individual’s eligibility 
under the financial assistance policy. The 
policy must be widely publicized. 

Form 990, Schedule H questions: 
An emergency medical condition is 
defined in Schedule H as acute symptoms 
of sufficient severity (or pain) that 
without immediate attention could result 
in placing the health of the individual (or 
unborn child) at risk; serious impairment 
to bodily functions; or serious dysfunction 
of bodily organ or part. This applies 
to pregnant women in the event there 
is inadequate time for safe transfer 
elsewhere or it is unsafe to transfer. 

Schedule H explicitly asks if the policy 
is posted throughout hospital premises 
and posted on the hospital's website. 
Other questions ask about discrimination, 
eligibility and if there was no policy in 
place, the hospital must explain why not.

Billing and collections policy

Requirements: No extraordinary 
collection actions are permitted without 
reasonable effort to determine eligibility 
for financial assistance. The Committee 
Report issued with the PPACA offers 
some view as to the intended definition 
behind the new requirements: ‘reasonable 
effort’ is defined as written and oral 
communication of the organization’s 

financial assistance policy, i.e. in-person 
interactions, phone calls or invoices, 
upon admission and before collection and 
credit agency reporting. ‘Extraordinary 
collection’ actions are defined to include 
lawsuits, liens on residences, arrests, body 
attachments and similar practices.

Form 990, Schedule H questions: 
The questions on Schedule H ask both 
about the facility’s permitted actions under 
its policy and its actual actions regarding 
these activities. The facility must check 
boxes regarding its ‘reasonable efforts’ to 
communicate with patients on this matter 
and ‘extraordinary collection’ practices 
that closely follow those items listed in the 
Committee Report.

If the organization does not have a 
separate billing and collections policy, it 
must state the actions the organization 
may take in event of nonpayment, 
including collections action and reporting 
to credit agencies.

Charges for medical care/limitations 
on charges

Requirements: Limitations on charges 
applies to emergency and other medically 
necessary care provided to patients 
eligible under the hospital’s financial 
assistance policy. Those charges cannot 
exceed those generally billed to those 
patients covered by insurance. The 
requirement also prohibits the use of 
gross charges.

The Committee Report issued with the 
PPACA indicates that the intention for the 
limitation on medical charges was that 
persons qualifying for financial assistance 
not be charged more than the average 
lowest three negotiated commercial 
insurance rates or the Medicare rates. 

This requirement raises a number of 
questions about how hospitals will 
comply with these limitations and 
how they will need to apply them to 
individual services provided to each 
qualifying patient. 

Form 990, Schedule H questions: 
The questions on the new 2010 Schedule 
H ask how the hospital determined 
amounts billed to persons who did not 
have insurance for emergency and other 
medical care, and to indicate how the 
hospital determined amounts billed. 
Did the facility use: its lowest negotiated 
commercial insurance rates; average of 
its three lowest negotiated commercial 
insurance rates; were the Medicare rates 
used or some other method? 

If the hospital charged any patients 
eligible for assistance under its financial 
assistance policy, and to whom it provided 
emergency or other medically necessary 
services, more than amounts generally 
billed to individuals who had insurance 
coverage, it will have to explain why.

The very last question in this section asks 
if the hospital charged any of its patients’ 
gross charges for any services. This 
question is not limited to those persons 
qualifying for financial assistance.

It’s not clear from 501(r) and PPACA if the 
intention was to prohibit all gross charges. 
We will have to wait for the regulations to 
be issued for guidance on this matter.

Looking ahead

Sections 501(r) and 4959 are intended to 
differentiate tax–exempt hospitals from 
their for–profit counterparts and provide 
transparency related to how tax–exempt 
hospitals fulfill their charitable mission. 
Failure to meet these requirements can 
result in the loss of tax–exempt status. 
Failure to meet the requirement of Section 
501(r)(3) for any taxable year can result in 
an excise tax imposed on the organization 
of $50,000.

Tax-exempt hospitals must be mindful 
of these new changes and, as compliance 
with most of 501(r) is in effect now, 
organizations should review their existing 
policies immediately to ensure they have 
an appropriate written financial assistance 
policy, and appropriate billing and 

The emergency medical care policy must be 
written and requires the organization to 

provide, without discrimination, emergency 
medical care under its financial assistance 

policy, regardless of the individual’s eligibility 
under the financial assistance policy.
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collections procedures to limit charges to 
indigent patients and ensure they have 
fair collection practices. 

As with any new rules, there are many 
unknowns related to Section 501(r). For 
example, what will be the impact of 
failing 501(r) on an organization that has 
a single hospital facility vs. one that has 
multiple facilities? What will happen if 
a facility fails for only part of a year or 
even only for a few days? Will there be a 
curative time period permitted to correct 
the failure? How will the failing facility 
be reported: On form 990T—Unrelated 
Business Income Tax Return—or will it 
cause the organization to file Form 1120—
Corporation Income Tax Return? What will 
be the impact on the organization’s tax-
exempt bonds? Will organizations need to 
reapply for exempt status? 

Presumably these issues will be sorted out 
in the coming months. In the meantime, 
organizations need to look to the 2010 
Schedule H to see what questions are 
being asked, confirm now that they have 
the required policies and procedures in 
place, and plan accordingly. 

Hospital executives would be wise to 
spend some time with the questions 

and make sure their disclosures are 
accurate and reflect the requirements and 
intentions of Section 501(r).

Finally, tax–exempt hospitals should also 
strategize on how they plan to meet the 
CHNA requirement that goes into effect in 
2012. Tax–exempt hospitals should refer 
to notice number 2011-52 for guidance in 
this process. 

Tax professional standards statement

This document supports the marketing of 
professional services by Grant Thornton LLP. 
It is not written tax advice directed at the 
particular facts and circumstances of any 
person. Persons interested in the subject of 

this document should contact Grant Thornton 
or their tax adviser to discuss the potential 
application of this subject matter to their 
particular facts and circumstances. Nothing 
herein shall be construed as imposing a 
limitation on any person from disclosing the 
tax treatment or tax structure of any matter 
addressed. To the extent this document may be 
considered written tax advice, in accordance 
with applicable professional regulations, 
unless expressly stated otherwise, any written 
advice contained in, forwarded with, or 
attached to this document is not intended or 
written by Grant Thornton LLP to be used, 
and cannot be used, by any person for the 
purpose of avoiding any penalties that may be 
imposed under the Internal Revenue Code. NP

Organizations should review their existing 
policies immediately to ensure they have an 

appropriate written financial assistance policy, 
and appropriate billing and collections procedures 

to limit charges to indigent patients and ensure 
they have fair collection practices.
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