
T
he Stark Law (Stark) comprises an important 
set of rules and exceptions well known to 
healthcare attorneys, executives and compliance 
officers. Also known as the Physician Self-Referral 

Law, Stark regulates financial relationships between 
physicians and healthcare providers by prohibiting physician 
referrals for Medicare and Medicaid patients if the physician 
(or an immediate family member) has a financial relationship 
with that entity.1

The law imposes strict liability, which means that 
individuals and entities in violation of the law are legally 
responsible regardless of their intent. As a result, if the 
Office of Inspector General claims a provider violated 
Stark, the provider has the burden of proving a violation 
did not occur.

Because Stark places limitations on physician referrals, 
arrangements under which healthcare entities compensate 
physicians present a significant risk. Not-for-profit hospitals 
have a further burden because compensation in excess 
of market value may be deemed to inure to a private 
individual, possibly resulting in the hospital losing its not-
for-profit status.

If a provider is found in violation of Stark, the provider 
may have also violated the False Claims Act (FCA), which 
imposes liability on individuals or entities who submit 
fraudulent claims to the government.2 Unlike Stark, this law 
does not impose strict liability. If a healthcare provider has 
violated the FCA, this could result in a possibly significant 
misstatement on the provider’s income statement (i.e., the 
provider will have recognized revenue that was “falsely” 
billed and collected from Medicare or other government 
payers).

In certain states, state law includes provisions similar to 
the federal Stark Law that expand the risk to include claims 

1 42 U.S.C §1395nn.
2 31 U.S.C. §§ 3729 - 3733
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Physician compensation arrangements are complex 
relationships governed by federal regulation. Those failing 
to meet the Stark Law requirement may also run afoul of 
the False Claims Act. Some state laws impose provisions 
similar to Stark that expand risk to claims billed to 
commercial payers. To conduct a proper audit you need 
a thorough understanding of regulations, compensation 
arrangements and fair market values in your area.
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billed to nongovernmental payers. In addition to the 
misstatement, the provider will likely be subject to fines and 
penalties that will have a material effect on the provider’s 
financial statements.

Similarly, if a not-for-profit hospital is found to provide 
financial benefit which inures to a private individual, 
the hospital may owe significant past taxes to state and 
federal governments. Auditing physician arrangements by 
understanding key regulatory definitions then becomes a 
key component to auditing the financial statements of a 
healthcare provider.

Key definition
Physician arrangements represent a material risk to the 
accuracy of financial statements. You must understand 
how to assess whether compensation paid under physician 
arrangements complies with federal and state laws. To do 
so, you must be able to determine if the compensation for 
services provided is consistent with Fair Market Value (FMV), 
a key requirement of many Stark and other healthcare 
regulatory exceptions.

The concept of FMV applies to numerous types of 
arrangements entered into between healthcare entities 
and physicians. These financial relationships vary in form 
and function depending upon the needs of the parties. The 
following sections discuss models and key considerations 
related to physician compensation.

Employment agreements
With uncertainty surrounding the future of professional 
reimbursement, the healthcare industry has recently 
experienced a notable trend in hospitals employing more 
physicians. The trend started with primary care physicians 
and is shifting towards specialists.

The majority of employment arrangements include multi-
year terms with guaranteed compensation during the 

beginning of the agreement term and productivity bonuses. 
Many health systems are also including some compensation-
at-risk for meeting or exceeding certain quality measures 
and other benchmarks. In each of these situations, you need 
to ensure that aggregate annual compensation paid to 
physicians is reflective of FMV for the services provided.

Guaranteed compensation
Hospitals often provide guaranteed compensation 
that allows physicians to generally maintain historical 
compensation levels during a short transition period 
(generally two years).3 Guaranteed compensation may 
be paid for longer periods when certain extenuating 
circumstances warrant (e.g., rural markets in which coverage 
is necessary, but volume or payer mix may not support 
market levels of compensation).

If a provider is found in violation of 
Stark, the provider may have also 

violated the False Claims Act.

The amount of guaranteed compensation can generally be 
based on historical amounts earned in a private practice 
setting, assuming reimbursement was earned in a compliant 
manner (e.g., no provision of unnecessary ancillary services 
or upcoding).

Health systems should consider whether historical 
compensation includes payments for call coverage, medical 
directorships or other services. If the health system pays 
these forms of compensation in addition to an annual 
guarantee, they could effectively be paying physicians twice 

3 www.adventuresinmedicine.net/physician-compensation/physician- 
compensation-income-guarantee-guaranteed-salary/
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for the same service—an activity which may conflict with 
Stark or other regulations.

You should not only ensure a rational basis for guaranteed 
compensation, but also consider whether it is tied to some 
level of services provided (e.g., productivity as determined 
by work relative value units or clinic hours) in order to 
mitigate compliance risk.

Some hospitals create a pool of funds 
for physicians to appropriately 
manage patient populations or 
provide care within a range of quality.

For example, if a hospital compensates a physician at 
an amount earned historically but productivity drops 
significantly (e.g., 50 percent), the hospital is at risk for 
compensating above market value if the guarantee is 
unadjusted. These types of considerations are of critical 
importance to managing compliance risk in the immediate 
future and for the duration of a guaranteed compensation 
term.

Productivity-based bonus
In addition to guaranteed compensation, hospitals will 
commonly pay physicians for remaining productive. This 
compensation is generally paid at a fixed amount per work 
Relative Value Unit (work RVU) and may begin from the first 
work RVU produced or may be triggered after the physician 
achieves a certain level of productivity (often referred to as a 
work RVU threshold).

Most hospitals review publicly available compensation 
surveys to ascertain compensation specific to the physician’s 
specialty. These surveys include:

 • Medical Group Management Association Physician 
Compensation and Productivity Survey

 • American Medical Group Association Group 
Compensation and Financial Survey

 • Sullivan Cotter & Associates Physician Compensation and 
Productivity Survey

Each of these includes a table on compensation per work 
RVU per specialty. These tables are based on reported data 
that, at high and low percentiles, do not reflect appropriate 
benchmarks for use in an employment context.

Instead, you can perform calculations of a physician’s 
aggregate compensation divided by the physician’s 
achieved productivity level (e.g., a physician who earns 
$300,000 per year and achieves 6,000 work RVUs earns 
$50 per work RVU). These calculations will result in more 
reasonable results across percentiles since the surveys 
do not report circumstances that may be driving the 
compensation a physician earns per work RVU.

Examples of why a physician might earn compensation per 
work RVU that is above or below the median:

 • A new employee (e.g., out of residency or fellowship) will 
generally earn a guaranteed salary for the first few years 
to build up a practice.

 • A practice physician leader may spend 40 percent 
of his/her time providing clinical services and 60 
percent on administrative services for which a group 
compensates.

 • A physician may work in a rural market and, while the 
physician produces at a high level, generates lower than 
average reimbursement per patient because of the high 
volume of indigent care provided.

 • A physician may spend a notable amount of his/her time 
performing ancillary and other services (e.g., clinical 
research) that result in high amounts of revenue for 
which no work RVUs are generated.

A physician could have compensation per work RVU that 
significantly varies from the market for a variety of reasons, 
including performing sub-specialized services. However, 
when performing traditional clinical services only, a 
physician likely should have compensation within a certain 
range of the median (i.e., by statistical definition, every 
physician cannot be compensated at the 75th percentile per 
work RVU).

Value-based bonus
Value-based bonuses are a new trend in which the 
hospital shifts a portion of a physician’s compensation 
from a productivity-based model to a plan that is based 
on achievement of certain goals.4 In the simplistic form, a 
hospital might compensate a physician if cost per case is 
kept below a certain budget.

Some hospitals create a pool of funds for physicians to 
appropriately manage patient populations or provide care 
within a range of quality measured to set standards such 

4 www.modernhealthcare.com/article/20130810/MAGAZINE/308109954
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as core quality measures5, the Children’s Health Insurance 
Program (CHIP), and other published benchmarks.

Other one-time bonuses
Bonuses may take the form of transition bonuses or 
forgivable loans. A physician will either enter employment 
through purchase of a practice or through straight 
recruitment6. If the physician owns a practice, the hospital 
may pay a transition bonus to assist with closing costs (e.g., 
previous acts malpractice tail insurance, accounting or legal 
costs). Transition bonuses generally include a “claw-back” 
provision allowing the hospital to recoup a pro rata amount 
of the bonus if the physician terminates employment during 
a defined period (generally three years).

When a physician is recruited out of residency or fellowship, 
a hospital may provide a forgivable loan to the physician 
to assist the physician in repaying the cost of medical 
education. These loans are subject to interest. Similar to a 
transition bonus, these loans (i.e., principal and interest) are 
forgiven over a defined period (generally five years).

Other common physician arrangements
Most health systems will enter into arrangements which 
include the following:

 • Emergency room coverage agreements
 • Medical directorships
 • Space and equipment rental

These arrangements result from regulatory or legal 
requirements resulting in a need for services that likely 
will not be provided without compensation (due to poor 
payer mix, additional physician burden, and/or the use of 
resources).

Emergency room coverage agreements
The Emergency Medical Treatment and Labor Act (EMTALA) 
requires hospitals to provide the services necessary to either 
treat or stabilize and transfer any patients that present to the 
hospital’s emergency room.7 As a result, hospitals commonly 
include a requirement in a physician’s agreement stating the 

5 www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Quality-of-
Care/Quality-of-Care-%E2%80%93PM-Adult-Health-Care-Quality-Measures.html

6 If the physician had an established practice, the hospital may purchase assets 
but will not take responsibility for any outstanding liabilities.

7 42 USC § 1395dd(a).

physician will provide emergency room coverage as a provision 
of maintaining privileges on the hospital’s medical staff.

With the shift of cases from inpatient to outpatient and 
the increase in the percent of indigent patients presenting 
to emergency rooms nationally (i.e., the physician will not 
receive collections commensurate with professional services 
provided within the hospital or for follow-up care), the 
number of physicians requesting remuneration to provide 
this coverage has increased dramatically.

Based on this trend, hospitals continue to engage physicians 
to provide call coverage services. Compensation for these 
services is generally paid under the following methods:

 • A per diem rate (i.e., fixed amount for 24 hours of 
coverage)

 • A payment for services provided to indigent patients 
(e.g., 100 percent of the prevailing Medicare rate for 
services)

 • An activation fee (i.e., a payment only when the physician 
actual presents to the emergency room)

 • Some combination of the three

Hospitals are sometimes unable to engage local physicians 
to provide emergency room coverage; some have 
developed in-house programs (e.g., surgicalist, laborist, 
intensivist programs)

Medical directorships
To receive compensation for certain services, Medicare requires 
hospitals to engage physicians to provide certain administrative 
services including quality assurance and utilization review. As a 
result, hospitals will engage physicians as medical directors. In 
other cases, hospitals may independently determine a need for 
a medical director to provide similar administrative services in 
other areas of the hospital.

Hospitals commonly pay for medical directorships on an 
hourly basis. When paid hourly, physicians should remit 
timesheets to the hospital which document the actual 
hours spent and the services provided during that time. 
Occasionally, hospitals will compensate physicians a fixed 
amount per month for medical directorship services. Fixed 

To receive compensation for certain services, Medicare requires hospitals to 
engage physicians to provide certain administrative services.
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monthly agreements pose a compliance risk if timesheets 
are not submitted. If timesheets are submitted, you should 
test hourly compensation for reasonableness.

In United States v. Campbell, the DOJ found the University of 
Medicine and Dentistry of New Jersey (UMDNJ) in violation of 
the Stark Law because the university engaged cardiologists 
to provide academic teaching services but never required 
them to provide actual services.8 Physicians should not only 
provide the services for which they receive compensation, 
but the compensation should reflect FMV. The time required 
should be reasonable (i.e., given the clinical and other duties 
for which a physician is responsible).

Space and equipment rental
Certain physicians engaged by hospitals may require the use 
of an office and equipment.9 These physicians include:

 • Anesthesiologists
 • Hospitalists
 • Intensivists / pulmonologists
 • Neonatologists
 • Radiologists

The OIG has issued warnings concerning the provision by 
hospitals of services and/or resources without compensation 
(i.e., from the physicians).

FMV varies depending on the 
amount and level of services 
provided.

In United States ex rel. Kosenske v. Carlisle HMA, Inc., a 
physician group had an exclusive service arrangement with 
a hospital to provide all anesthesia services required by the 
hospital’s patients.

The hospital provided the space, equipment and supplies 
reasonably necessary and economical for the group to provide 
the services, at no charge. In finding no personal service 
exception to Stark, the Court of Appeals held that office space, 
medical equipment and personnel did constitute remuneration 
in-kind and an agreement without regard to such remuneration 
was subject to further review under Stark.10

8 943 F.2d 815
9 Physicians may receive reimbursement from insurance agencies to cover 

these costs.
10 United States ex rel. Kosenske v. Carlisle HMA, Inc., No. 07-4616 (3d Cir. Jan. 

21, 2009)

Aggregate annual compensation for professional and 
administrative services
FMV varies depending on the amount and level of services 
provided. For example, a physician performing history and 
physicals in an office setting will earn less than a physician 
performing surgery. However, if a surgeon chooses to 
practice as a primary care physician, the surgeon should 
be compensated relative to that type of work. In addition, 
the time required of a physician must be reasonable based 
on the cumulative services required. Likewise, aggregate 
compensation for all services provided must be reasonable.

Reimbursement is shifting from pay 
per case to pay for the quality of  

care provided.

For instance, a physician who produces a median level of 
work RVUs (per the published surveys) should receive annual 
compensation reflective of median results. More commonly, 
however, physicians are providing notable amounts of call 
coverage, medical directorships and/or other duties. You should 
carefully review the responsibilities and services provided by 
the physicians and ensure the physician’s aggregate annual 
compensation is reflective of FMV.

New forms of compensation arrangements
With the passage of the Patient Protection and Accountable 
Care Act (PPACA)11, reimbursement from Medicare to 
hospitals is shifting from pay per case to pay for the quality 
of care provided.12 Accordingly, hospitals are engaging 
physicians to assist in the improvement in quality care at 
the hospitals to achieve the highest level of reimbursement 
while providing services at the lowest cost possible. 
Physician arrangements aimed to increase quality and 
reduce costs may take many forms, including clinical co-
management arrangements and bundled services plans.

Clinical co-management arrangements
Clinical co-management arrangements are generally 
considered a stepping stone to clinical integration. In a co-
management arrangement, a hospital engages physicians 
to assist in managing a part of its operations (e.g., services 
lines), typically one in which the physicians specialize. A 
physician, independently or in venture with the hospital, 
will generally establish a company, though this step is 
occasionally skipped when engaging a standalone group.

11 Pub.L. 111-148, 124 Stat. 119, codified as amended as scattered sections of 
the Internal Revenue Code and in 42 U.S.C.

12 Section 3001 of PPACA. Hospital Value-Based Purchasing Program.
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A hospital may also engage the company to provide any 
medical directorships that have historically been provided 
by physicians that are now owners of the company. In 
addition, the company sets up committees to manage the 
quality of cases managed.13 While physician compensation 
in these types of arrangements varies, remuneration is often 
determined based on a percent of revenue, cost savings 
attained, and/or improved quality measures achieved.

Bundled payments
In bundled payment arrangements, services provided 
during a single episode of care or over a specific period are 
reimbursed by a single “bundled” payment.

Bundled payment arrangements involve risk contracting, 
which indicates that if the costs of the services provided are 
less than the bundled payment, physicians may receive only 
a portion of the reimbursement owed for the services. In turn, 
it promotes physician efficiency in an effort to avoid being 
shorted, and aligns the interests of the parties (i.e., hospitals 
and physicians) in improving quality and reducing costs.

As of January 1, 2013, the Centers for Medicare and 
Medicaid Services (CMS) introduced the Bundled 

13 www.physicianspractice.com/what-world-medical-‘co-management’

Payments for Care Improvement initiative, which allows 
organizations to enter into such arrangements under a 
variety of models in an effort to achieve higher quality at 
a lower cost to Medicare.14

Introduction of such an initiative on a broad scale indicates 
that bundled payment arrangements will only become more 
common, a trend that is already occurring with commercial 
and other payers. Internal auditors must therefore become 
proficient in assessing FMV in the context of bundled 
payments, which effectively requires a “split” between the 
parties of the one bundled payment received.

Conclusion
You must assess FMV in the context of numerous types 
of physician compensation arrangements to remain 
compliant with continually evolving regulations. These 
arrangements are increasingly complex and often include 
numerous components and provisions over the term of the 
agreement. Internal auditors must thoroughly understand 
and review these components based on industry data, but 
also incorporate your experience and provide advice to 
management on reasonableness and areas of risk involved 
in compensating physicians. NP

14 http://innovation.cms.gov/initiatives/bundled-payments/
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It is every man’s obligation to put back into the world at least the equivalent of what he takes out of it. 
~Albert Einstein


