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hysician Payments

Big risks exist with referral sources

Regulatory requirements
Such incentives may lead physicians to prescribe unneeded 

services, or higher levels of service than necessary. Because 

of the potential to inappropriately increase reimbursement, 

the Stark Law and Anti-Kickback Statute are in place to 

prohibit certain business relationships that might provide  

an incentive for unnecessary referrals.

However, provider organizations have legitimate business 

needs to contract with referring physicians for certain 

services. Typical examples include medical directorships, 

call coverage, and program and initiative champions. 
To minimize the risk of regulatory noncompliance, the 
contracting process should have a robust structure that 
includes fair market value and commercial reasonableness 
analyses, and review by legal counsel competent in 
physician arrangement requirements.

The government has an intense enforcement microscope on 
relations between healthcare provider organizations and their 
physicians. Numerous legal cases involving hefty fines and 
penalties have illustrated the risks these relationships can 
have for provider organizations and their physician partners. 

Feat u re

By Jim Passey, MPH, FACHE, CHC, CHPC, and Anne Brummell

Asymbiotic relationship exists between physicians and healthcare provider organizations. Physicians 
dictate care required by a patient by referring the patient to a provider organization, and provider 

organizations deliver that care under the physician’s direction. Embedded in this relationship is a  
regulatory risk that a healthcare provider organization might extend a financial incentive to a physician  
to inappropriately refer patients to their organization for care. 
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The Stark Law and Anti-Kickback Statute are 
complex and sometimes ambiguous. Having 
a working knowledge of these requirements 
will help internal auditors evaluate these risks.

Ensuring that physician contracts are executed in 
accordance with these requirements and having strong 
processes around payments to physicians should be a  
focus for internal auditors in all provider organizations.

Legal and compliance resources
The Stark Law and Anti-Kickback Statute differ slightly for 
employed physicians versus non-employed physicians, 
with the former enjoying relaxation of certain requirements. 
The process described in this article can be used for 
both employed physicians and non-employed physicians. 
However, the allowances for employed physicians that do 
not apply to non-employed physicians should be factored 
into your audit approach. Check with your legal counsel or 
compliance department for clarification on these differences 
before starting your audit.

Also, you should consider consulting with legal counsel to 
determine if your audit should be conducted under attorney-
client privilege if:

•  Issues may exist with your physician contract or 
payment processes

•  A review has not been performed lately 

When findings from the audit reveal higher risk than you 
expected, your legal counsel should help with performing 
the regulatory analysis. They should direct any remediation 
required of process owners.

Audit procedures
You may need to expand on this process as additional risks 
and reportable conditions emerge during your audit.

CREATE YOUR AUDIT ATTRIBUTE LIST 

Questions in the Exhibit below are based on the legal 
requirements of physician arrangements and should be 

asked of each payment and contract 
reviewed. Results can be summarized  

in a list.

Feel free to add your own questions to the Exhibit 
on the next page that may apply to your organization 

or the specific risks you may be focusing on. Also consider 
consulting with your legal or compliance departments to make 
sure the list is complete and applicable to your organization. 
They may suggest additional questions of interest.

For example, you may want to determine if a business 
associate agreement is required as part of the physician 
contract and, if so, has been properly executed. Most,  
but not all, issues with physician contracts are related to 
the Stark Law. The Office for Civil Rights of the Department 
of Health and Human Services is focused on this HIPAA 
requirement. Your audit can gain extra coverage because 
this is an easy attribute to evaluate as part of a physician 
contract review.

DETERMINE YOUR SCOPE

Determine the width of your audit. You might audit only 
payments related to medical directors, call coverage or 
agreements within a single business unit like a hospital. 

Your sampling could be judgmental or random, depending 
on your focus and intent. Judgmental sampling may help you 
to focus on more problematic areas. Random sampling may 
be more representative of performance across the entire 
universe of payments. It’s important to be consistent with 
your sampling methodology so trends will become easily 
apparent if you choose to perform this audit routinely as part 
of an ongoing monitoring process.

Looking back for a period of three to six months is usually 
adequate for testing payments. You should obtain a good 
idea of the compliance level, process performance, patterns 
and trends over this period. If you want to ensure you 
cover all physician payment types, an annual review would 
be feasible by sampling from the population. Auditing the 
complete population could take much longer, depending on 
the volume of payments.

Consider if your  
audit should be 

conducted under  
client-attorney 

privilege.
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Exhibit – Audit attributes

Rationale 
  

A written agreement, a fundamental Stark requirement, should clearly define the 
services to be rendered by the physician and the amounts to be paid.

The key factor to consider is if the contract expired during the time the services were 
rendered. Expired contracts have been a focal point for government enforcement 
efforts. Keep in mind, you may be reviewing a payment today that is associated with 
an expired contract, but for which the contract was in effect when the services in 
question were rendered.

You may identify employed physicians paid through A/P. Employees should be paid 
through payroll to avoid potential employment tax implications. 

A partially executed agreement is not a valid contract and does not meet the 
requirements of the Stark Law.

Agreements that are signed months after the effective date are held under scrutiny 
by the government and could result in penalties. Seek legal counsel’s help on 
determining how “late” a signature can be before posing a significant risk.

Stark requires that agreements be effective for at least one year, with  
minor exceptions.

The appropriate timesheets, call coverage calendars, invoice forms or other 
documents are appropriately used to support the payment being requested. Many 
physician contracts will include an exhibit showing the appropriate form to use or 
outlining the data elements required to request payment for the services rendered.

Congruency should exist between the contract and the requested amounts. Be alert 
for contractual maximums such as a monthly “not-to-exceed” number of hours that 
may be incorporated into the contract. Also, beware of calculation errors made when 
totaling hours, services, days, etc. Required documents may not be adequately 
reviewed before they are submitted to A/P and payment errors may result.

Many physician arrangements require the physician to perform a variety of services, 
not all of which can be spelled out in detail in the contract. Typically, you will see a 
service description in the contract providing general categories of activities (e.g., 
quality reviews, education, policy review). The supporting documentation submitted 
by the physician should reasonably align with the description of contracted services.

Best practice requires a central repository of physician contracts for ease of tracking 
and retention. You can customize this question to your organization’s process for 
managing and retaining physician contract documents.

Depending on your organization’s approval process, someone in a management 
position who has witnessed or can attest to the physician performing the services 
should give approval for payment. You can customize this question to your 
organization’s payment approval process.

The Stark Law requires physician payments to be at FMV. The analysis may be 
conducted internally or via a third-party resource. Validating that the analysis was 
conducted and documented is important if the government ever questions the  
FMV of the rate. 

Question

Does a written agreement exist defining 
the services and compensation?

Is the written agreement current?

Is the nature of the agreement an 
employment relationship? 

Is the agreement signed by all 
appropriate parties? 

Was the agreement signed on time? 

Is the agreement’s effective period for 
at least one year? 

Are the physician’s time or services 
reported or invoiced according to the 
agreement language? 

Is the payment consistent with 
the agreement language (rate, 
documented minimum/maximum 
hours)?

Is the timesheet and invoice 
documentation adequate to support 
the payment made? 

Were the agreement and any 
amendments loaded into the contracts 
database? 

Was the payment request approved by 
someone in management? 

Does documentation exist that a fair 
market value (FMV) analysis was 
conducted?
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COLLECT YOUR UNIVERSE OF PAYMENTS 

Obtain a list of all payments made to a 
physician or medical group for the time 
being audited. The list would normally 
come from your A/P department for 
physicians who are acting as independent 
contractors. The data request should include 
key data elements including paid date, payee 
name, amount paid, contract number (to locate the 
associated contract), and description of service  
(if retained in the A/P system).

Avoid the temptation to derive your universe from a list  
of physician contracts. Beware that a contract may not  
exist for some payments. These are much higher risk  
and would not be subject to audit if you start with a list  
of physician contracts.

MATCH EACH PAYMENT WITH ITS  
ASSOCIATED CONTRACT

With very limited exceptions, any payment made to a 
physician should be based on a written agreement that 
defines the service provided and the amount the physician 
should be compensated. Most healthcare organizations 
have a centralized location where contracts are retained, 
which helps in locating contracts.

If you find a payment that does not correspond with any 
contract, seek assistance from your legal or compliance 
department. Few exceptions are allowed where a payment  
to a physician does not need a contract.

EVALUATE EACH PAYMENT 

Evaluate each payment against the audit attribute list.  
Keep your findings in an audit log for reporting and tracking. 
To help your process owners focus on areas of concern,  

you might consider creating metrics around 
which audit questions in your attribute set 
had the most frequent exceptions.

Consider reviewing all findings with legal 
counsel experienced in this area. Counsel 
may be able to confirm that regulatory 

exceptions apply that make certain findings 
acceptable. The Stark Law and Anti-Kickback 

Statute have numerous nuances that may need to 
be considered before reporting your findings.

Exceptional situations
Your audit results could be affected by payments to 
physicians who are not referral sources to your organization. 
Stark Law exceptions exist for these examples.

•  Physicians without privileges to admit inpatients and who 
do not refer outpatients to your organization

•  Physicians who only provide continuing education 
seminars and do not reside in your market area

•  Physicians who serve on your Board of Directors but  
are retired

Consult with your legal or compliance departments on other 
possible exceptions.

Summary
Government enforcement efforts are vigorous, with 
significant fines and penalties for violations of the Stark Law 
and Anti-Kickback Statute. A strong control environment 
including structured processes around physician contracts 
and payments can be an effective means of protecting 
both healthcare provider organizations and their affiliated 
physicians. Internal auditors need to visit this area regularly  
to ensure compliance.
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Jim Passey, MPH, FACHE, CHC, CHPC, is Vice President, Chief Audit & Compliance 
Officer at HonorHealth in Scottsdale, Ariz. He has over 25 years of healthcare 
experience in compliance, ethics, risk management, internal audit, business planning 
and development, and hospital administration. Jim can be reached at (480) 882-4298 
and Jim.Passey@honorhealth.com. 

Anne Brummell is a Compliance Program Manager at HonorHealth in Scottsdale, Ariz. 
She assists in the enhancement and operation of the compliance program.  

She previously served another healthcare system as a regional contract coordinator. 
Anne can be reached at (480) 882-5509 and Anne.Brummell@honorhealth.com. 

The Stark Law 
requires physician 

payments to be  
at fair market  

value.


