
e Year 2000 Time Born

BY GARY W. FRESEN, JD

Litigation is one of the most serious business
risks associated with the Year 2000 Problem
(computer date failure) that healthcare orga-
nizations and their auditors must consider dur-
ing the present fix-and-test phase of their Year
2000 activities.

While contemplating the prospect of litigation is both
unsettling and unpleasant, the results of a recent American
Hospital Association survey remind us that it is a necessary part
of a healthcare organization’s Year 2000 Compliance Program.
This article discusses practical solutions for preparing to meet the business risk.

For the most part, healthcare organizations have been fortunate not to experience the
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types of contentious litigation, such as shareholder class actions and insurance coverage
battles, which loom on the horizon of the Year 2000 Problem. For the organizations and
individuals that fall within the fortunate category of the “uninitiated,” an understanding of
how to carefully prepare for unwanted litigation is particularly helpml  at this time.

The following is a four-step program of litigation preparedness for healthcare
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organizations and their auditors. The purpose of the program is to allow corporate
management to perform a detailed and confidential investigation of whether its operations
are in compliance for the Year 2000 within the limits of the attorney/client privilege. It seeks
to maximize the benefits of the attorney/client privilege during an organization’s compliance
and testing stage. The recent and well-publicized battles over the issue of privilege between
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Program.
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In light of these realities, litigation can reasonably be anticipated.
And this is true despite the number of diligent steps a healthcare
organization may have taken to implement its own Year 2000
compliance policy, or the amount of money and human resources
it devoted to the task.

President Clinton and Kenneth Starr
graphically demonstrate the tactical
advantages that privileges confer upon a
party to litigation. The program also seeks
to avoid the wasteful process of litigation
and its attendant discovery obligations as
well as position the organization in the most
favorable posture to manage effectively the
defense or prosecution of lawsuits should
they nevertheless occur.

Briefly, the four-step program involves
the formation of
1. Pro-active Litigation Team
2. Corporate Information Technology

and Engineering Task Force
3. Top Level Management and Key

Employee Protection Plan, and
4. Year 2000 Reading Room.

Cataclysm or hype?
The Year 2000 countdown continues in

earnest. Over the past year, the news media
has overwhelmed us with stories of
potential  computer and equipment
malfunctions as systems process data
relating to years after 1999. Stories range
from impassioned headlines that predict
global cataclysm to rebuttals that suggest
that such tales are just media hype and petty
fear-mongering. Similarly, media reports
that anticipate an avalanche of litigation are
equally speculative.

Opinions about the size and scope of
the problem have varied. The Gartner
Group, a respected industry analyst,
estimated in early 1996 that one-half of all
companies would not be ready when
January 1, 2000 arrives. Sure enough, by
the third quarter of 1997, only 57 percent of
large U.S. companies had completed their
Y2K assessments, secured the requisite
funding, and begun some code conversion,
according to survey data from the META
Group. By another account, “ a whopping
41 percent had not finished with their Year
2000 plans or were waiting to finalize

funding.” It seems certain that not all
companies will be ready.

A recent survey performed by the
American Hospital Association (October
1998) reported that about 90 percent of the
hospitals surveyed expected to have their
Year 2000 computer problems resolved by
Dec. 3 1,1999.  While encouraging for some,
this survey unfortunately suggests that
about 10 percent of the responding
hospitals won’t have their problems fixed
by Year 2000. If this estimate is correct, as
many as 500 hospitals nationwide could
experience serious information-system
breakdowns in less than 15 months. The
survey also found that:
l About 33 percent of the responding

hospitals have hired outside
consultants to assist them.

l Some 11 percent of the hospitals have
developed a public relations strategy
to address community concerns.

l Only 22 percent of the hospitals have
developed a contingency plan should
their systems fail.

The threat is real
Even if a healthcare company is in

compliance, litigation is still a real
possibility. Regardless of whether an
organization has done all it can to achieve
compliance, dependence upon data or data
processing services of other non-compliant
company is present. The non-compliant
company can render the compliant
organization’s computer systems and
networks vulnerable to a domino effect
brought on by factors outside the
company’s. If such cascading occurs, it may
be difficult or impossible to sort out exactly
whom, in the chain of networks, is at fault
for Year 2000-related problems and who
should be liable for causing its detrimental
financial consequences.

In light of these realities, litigation can
reasonably be anticipated. And this is true
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despite the number of diligent steps a
healthcare organization may have taken to
implement its own Year 2000 compliance
policy, or the amount of money and human
resources it devoted to the task.

Description of methodology
T h e  f o l l o w i n g  Y2K l i t i g a t i o n

preparedness program is based upon the
experiences that organizations have
encountered in class actions, commercial
disputes, products liability litigation,
professional negligence cases, mass toxic
tort actions and insurance coverage
disputes. These matters serve as a blueprint
for the types of litigation strategies that will
be utilized against companies in Y2K
lawsuits. For companies that have not
experienced such litigation or whose
encounters with the U.S. judicial system are
limited, the Year 2000 may be an eye-opening
experience.

At the outset, the development of a
successful litigation strategy requires the
involvement of a designated in-house
counsel and a small team of in-house
information technology personnel and
engineers who are assigned to the project
with outside counsel.  Early stage
involvement of all team members enhances
a company’s ability to manage the costs of
litigation. Outside counsel is rarely given
the luxury of preparing a strategic plan in
advance of litigation. Only the unusual time-
sensitive nature of potential Y2K damages
allows the window of opportunity to
prepare.

Year 2000 litigation may involve class
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Year 2000 litigation may resemble mass toxic tort lawsuits in that
a contingent-fee lawyer prosecuting a class action or individual
lawsuit will feel compelled to represent the client zealously by
suing every potential defendant that could have caused a Year
2000-related problem.

actions because financial losses from Year
2000-related causes will attract shareholder
lawsuits directed against the officers and
directors. A company’s formal disclosures
to regulatory authorities, such as the FDIC
and SEC, as well as company statements to
financial analysts and others, will be just
two of the features of such litigation.
Shareholders will be represented by well-
funded plaintiff contingent-fee law firms,
which may already have recruited
shareholders and prepared complaints on
their word processors.

Year 2000 litigation will resemble a
typical commercial dispute because it will
involve contractual relationships between
the healthcare organization and its patients
and suppliers. Licensing agreements,
insurance contracts, indemnity provisions,
warranties and financial relationships are
just a few of the possible documentary
sources of a legal dispute. Documentation
for mergers and acquisitions that occur
between now and the Year 2000 often
contain warranties and representations
pertaining to Year 2000 compliance. Such
promises may result in litigation.

“Fishing expeditions”
Year 2000 litigation may resemble the

“fishing expedition” known as the
discovery process of product liability
litigation. Claimants may demand an
organization’s information from long ago in
order  to  d i ssec t  and  ana lyze  the
development and implementation of
software and related devices, as well as the
decision-making process that occurred over
many years and that combined to create
the present-day environment of Year 2000-
related problems. Existing and former
employees may be drawn into the
deposition and document production
process. High ranking executives and key
employees who championed the Year 2000

compliance program will be asked to
devote significant amounts of their scarce
time to re-creating the history of their
former activities.

“Smoking Gun” evidence
Year 2000 litigation may also resemble

products liability litigation in other ways.
Early stage Year 2000 activities in companies
typically i n c l u d e d  a  f o c u s  o n
“consciousness raising” and “problem
awareness.” To develop an engineering
rationale and a financial justification for
budgets to assess Year 2000 problems, well-
meaning employees may have made
exaggerated statements in memos and
reports and probably attached media-hyped
articles to the corporate documentation.
These documents may be unfairly used as
“smoking gun” evidence in litigation
against the organization by contingent-fee
lawyers in order to demonstrate the
company’s indifference or the lack of
response by its officers and directors to
the Year 2000 problem. Disgruntled former
employees and self-described whistle-
blowers may spring forth in this regard.
Moreover, statements made to industry
consultants, such as the Gartner Group and
Peter de Jager, may not be privileged and
may be used as evidentiary admissions
against the company. De Jager, in particular,
has repeatedly stated that he has had
conversations with hundreds of companies,
consultants, and vendors that revealed
organizations worldwide were not properly
addressing the Year 2000 date issue.
Initially, he announced that he would use
such information against corporations in a
program he called Project Damocles.
Perhaps as a Canadian, he did not appreciate
the breadth of U.S. litigation discovery
because he re-considered some weeks after
his announcement and destroyed his data
base. Others like him may be out there and

may intend to become testifying experts in
litigation against companies. Did your
people talk to him or other consulting
organizations?

Year 2000 litigation may resemble
professional negligence if the courts allow
tort  theories to be lodged against
companies. The key liability issue should
relate to the “professional standard of care”
that the company’s information systems
department utilized in achieving compliance,
or the “duty of care” owed by an officer or
directors. A significant concern expressed
by most IS managers and company officers
is that no clear standard of care existed at
the time they made their decisions or upon
which they could find guidance or could
reasonably rely. Moreover, there was no
recognized industry set of principles or
protocols defining solutions to the
problems of measuring “compliance.” At
least other professionals facing claims of
professional negligence, such as doctors,
lawyers, and accountants can rely upon
standards that are relatively well
understood within their peer group. For
the Year 2000 problem, a recognized
standard of care to serve as a foundational
basis for assessing liability under the law
was not available for IS managers struggling
in the trenches with Year 2000 problems.
Hindsight is always 20120 and companies
may be unfairly judged by present-day
standards.

“Chemical Soup” cases
Year 2000 litigation may resemble mass

toxic tort lawsuits in that a contingent-fee
lawyer prosecuting a class action or
individual lawsuit will feel compelled to
represent the client zealously by suing
every potential defendant that could have
caused a Year 2000-related  problem.
Moreover, the issue of “causation” will be
similar to “chemical soup” cases because
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the domino effect triggered by an act of
non-compliance by just one company may
cascade  th rough  many compl ian t
companies, making it difficult to determine
what started the problem. Just as in the
defense of the asbestos litigation (that led
to the bankruptcy of a number of
companies), the ability to seek an early
dismissal of such lawsuits will significantly
reduce overall legal costs.

A litigation preparedness program must
be tailored to each company, but generally
should consist of a four-part organizational
response.

1Step .

The company should appoint a Pro-ac-
tive Litigation Team comprised of in-house
counsel, experienced outside litigation
counsel and in-house information technol-
ogy specialists to:
l Review the corporate Year 2000

compliance program and begin
their learning curve in advance of
any litigation;

. Identify and interview key
witnesses;

l Assess litigation and liability risks;
and

l Seek to maximize the attomey-
client, state law healthcare peer
group, trade secret and other
privileges.

2Step l

The organization should appoint a
Corporate Task Force to review Year 2000
issues and direct the final stages of
compliance activities. Selection of the
members and documentation of their review
activities will be an important function. The
Task Force can provide a fresh eye’s view
of the company’s activities and report on
suggested changes. It can analyze prior
statements made by employees about their
Year 2000 concerns. For example, it is
possible that memorandums prepared in the
early stages of an awareness program now
appear exaggerated. The Task Force can
repor t  on  ways  tha t  the  company
effectively responded to the concerns. In a
similar way, the Task Force can evaluate an

obvious issue of litigation, i.e. whether the
company should have spent more money
or devoted more resources to solving the
Year 2000 problem. The Task Force can re-
evaluate this financial and administrative
issue and then explain the company’s
reasoning and methodology from a medical,
engineering, and management perspective.

3Step 0

The company should establish a Top
Level Management and Key Employee
Protection Plan. Under the plan, the
company would use protective orders and
other discovery procedures to protect high-
ranking company officials and valued
employees from many of the abuses of the
U.S. discovery process. By invoking the
principles of the Federal Manual on Complex
Litigation, 2d., a strategic plan may reduce
or eliminate participation of such
individuals until an appropriate time in the
discovery process. Experience has shown
that companies whose key personnel are
drawn into a lengthy litigation process are
at risk of losing these people. Some leave
because they don’t simply dislike the
interference of the discovery process.
Others become concerned that litigation will
materially affect their career path. For
whatever reason, an organization’s most
valuable human assets are placed at risk if
the organization does not prepare ahead of
time to a known threat of litigation.

4Step l

Finally, a healthcare organization should
set up a Year 2000 Reading Room for
relevant documents. Depending upon the
Litigation Team’s evaluation of the
likelihood of actual litigation, a company
may wish to conduct a broad review of the
various engineering and information
systems activities of the company. Such
activities might not directly involve the Year
2000 compliance program, but still may
generate documents that deal pertinently
with the issue. The documents may be
organized by the department or source from
which they were obtained and, within each
group, arranged chronologically. An index
can be prepared for contingent-fee lawyers

and their experts who agree to abide by a
set of general rules and protective orders.
Visits to a Reading Room by opponents,
early in the discovery process, often leads
to a dismissal of the lawsuit or settlement
negotiations when they realize the
formidable strength that a Reading Room
delivers. Contingent-fee lawyers, in
particular, may decide to focus their energies
and their money on less prepared parties.
The use of a centralized document
repository complies with and usually
exceeds the requirements of Federal Rules
of Procedure 33 and 34. Moreover, courts
appreciate its role in the discovery process
and respond favorably when ruling upon
issues raised about production of items in
discovery or discovery scheduling.

Conclusion
To focus on the very real challenges

presented by Year 2000, healthcare
organizations should tailor a practical and
measured approach and  deve lop
economically sensible solutions. The fact
that there is no “silver bullet” for resolving
the myriad of technical issues associated
with Year 2000 does not mean that
companies can avoid having to grapple with
these issues. Similarly, potential legal issues
must be systematically identified and
addressed as part of the ordinary business
process, even if they cannot in all cases
satisfactorily be laid to rest before the dawn
of the new millennium.

Gary Fresen is an experienced trial
lawyer: Over his twenty years in practice,
he has concentrated on cases in the areas
ofcommercial and tort litigation. He has
participated on litigation response teams
involving the national counsel model
described in this article. More recently,
his practice has included issues arising in
the electronic commerce and information
technology fields.
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