
How To
egotiat

Your Managed
Care Contracts

“I really enjoyed your Managed Care Negotiation Workshop,” complimented the pro-
vider executive. “But, some of your ideas about negotiating with managed care plans are
‘pie in the sky’ material for us, and for most of the providers in my city. Managed care
plans just won’t negotiate with us. They say, ‘Take it or leave it.” Translation (six choices):
. “The managed care plan gave us a pre-printed contract, and stated ‘This is our deal.’

So, we assumed we could not negotiate.”
. “The agent didn’t seem receptive to getting into a negotiation discussion.”
. “They didn’t want to talk about pricing.”
. “They got tired of talking about pricing before I was finished talking about pricing.”
. “This is too adversarial for me. I’ll fix any problems down the line, after I sign it.”
. “Negotiation makes me nervous.”

Hearing providers declare that negotiation is impossible confuses and frustrates me.
Managed care contracting is an important and growing
part of medicine for virtually all healthcare providers.
It is foolish for a provider to accept bad contracts, or
contracts that aren’t as mutually beneficial as they might
be, especially when these deficiencies are due merely to
the provider’s own discomfort or lack of expertise with
the managed care negotiation process. If a managed
care contract is not shaped so that both parties can per-
form efficiently and collaboratively, there is little
long-term opportunity for the provider to increase prof-
itability, market share, or the quality of patient services
within the managed care relationship. This lack of effi-
ciency becomes magnified with multiple managed care
contracts, each with their own procedures and policies,
definitions and demands.

Providers need to take the time to develop managed
care relationships that draw on their strengths, and to
negotiate contracts that encourage synergistic interac-
tion with the health plans. Otherwise, the provider will
be unable to develop the internal clinical and operational
systems that are necessary to implement any sort of de-
tailed management information structure, outcome man-
agement or benchmarking systems, or other protocol de-
velopment and management. This, in turn, can make it
extremely difficult to accept financial risks under capi-
tation or global budgets-at least with any expectation
of profitability.

Bv Neil B. Caesar
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If a provider cannot differentiate itself
by virtue of risk-taking, scope of services,
better outcomes, enhanced patient satisfac-
tion, or some other means, then it will be
regulated to the bottom of the deep, deep
pool of fungible, good-quality care-givers
who are told what they will be paid, what
services are included in that payment, and
what administrative and reporting quotas
they must satisfy. Conversely, careful ne-
gotiation can help a provider establish
working relationships, which make the
provider valuable to managed care com-
panies, by offering them enhanced services,
prompt availability, a minimum of prob-
lems in the relationship, and/or higher
patient satisfaction. Clearly, practical man-
aged care contracts can help a provider
build valuable partnerships with managed
care companies.

There are several secrets to successful
managed care negotiation. First and fore-
most: For maximum success, both parties
must have the right “attitude. ” While there
are bad managed care contracts because of
arrogance or incompetence by managed
care organizations, often the problem stems
from the way providers conduct themselves
in the contracting process. A hasty “sign
first, negotiate later” mentality does a pro-
vider no favors and may ultimately hurt it.
Instead, the opportunity to shape and
implement contracts must be viewed as an
opportunity for a healthcare service pro-
vider and a managed risk coordinator to
collaborate.

The correct attitude for successful ne-
gotiation is one of mutual value and mu-
tual respect. Remember that managed care
organizations are businesses. They must
give value in order to find willing purchas-
ers and participants. But it is also impor-
tant to remember that the provider is in
the business of providing health care ser-
vices -- and the more a provider conducts
its dealings with managed care organiza-
tions like a business-savvy entity, the more
valuable it will be perceived to be.

The best approach for successful ne-
gotiation is to seek long-term relationships
only with those managed care organiza-
tions the provider respects, and only with
those managed care organizations that
have respect for the provider. This means
that a provider must find something of
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particular value to offer to the plan-per-
haps cost, or, even better, a willingness to
demonstrate superior quality, to provide
highly satisfying services, to provide en-
hanced services or to take on financial
risks, to name a few. Additionally, the pro-
vider should insist on value from the man-
aged care plan. Why offer a discount or
assume financial risk, unless the plan is
giving the provider quick payment, new
market penetration, high volume, simpler
administrative rules, or some other ben-
efits? Once the provider identifies those
items of value it must make sure that the
contract clearly and unequivocally offers
them.

There is nothing wrong with aggres-
sive business negotiations, as long as it is
done with mutual respect and an eye to-
ward a long-term relationship that will
benefit both parties. If the provider ap-
proaches every negotiation like “The Little
Engine Who Couldn  1, ” its result will be
poorer contracts. The provider will be
viewed by managed care companies as a
mere cog in their machinery. On the other
hand, if the provider approaches negotia-
tion professionally, with preparation and
the right attitude, its efforts will produce
better contracts. Moreover, professional-
ism will demonstrate that the provider
should be treated by the managed care or-
ganization as a peer, a partner-not just
another provider number.

There are three cardinal rules which
all competent managed care organizations
follow when negotiating contracts with

healthcare service providers:
l If the provider doesn’t ask for it, don’t

offer it.
l If the provider doesn’t deserve it, don’t

agree to it.
l If the provider does deserve it, it must

explain-or, even better, demonstrate
-why it should get it.

Benchmarks to help you decide
which plans make the grade

Before negotiating specific issues in a
managed care contract, a provider needs
to determine whether it even wants the
particular affiliation. You can do the ini-
tial assessment yourself, eliminating con-
tracts that don’t warrant the expense of
additional internal or external review. A
careful initial assessment will indicate a
provider’s capacity to handle additional
managed care activity in general.

1. Be selective
Too many providers worry that man-

aged care will erode their patient base, then
join every available managed care plan.
Dissuade your provider from signing with-
out some idea of whether the plan is right
for them.

Also, managed competition’s ferment
creates a risk that your provider may be-
come stuck with a plan that has neither
the capital, experience, nor resources to
meet its obligations. Some plans are not
worth your time.

2. Analyze the membership and
providers
Make sure the plan has enough mem-

bers and resources to meet its financial
projections and obligations. Ask which
local employers have contracted with the
plan, paying attention to large, stable busi-
nesses.

Note that lower co-payments and
deductibles usually mean more patient vis-
its -- bad if the provider has ancillary ser-
vices or physician services on capitation.

Compare the plan’s patient profiles
(age, gender, number of children, and other
factors) to your existing patients. If the
plan members are much different, you
may want payments adjusted to reflect differ-
ing care expectations.
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Look at the provider roster. Will your
provider be supplying one of the few in-
ternists in a plan with numerous family
physicians? Is your provider the only
trauma center in the market? If so, your
provider may see a disproportionate num-
ber of patients with complications. Make
sure the payment system adjusts for this.
Also, be sure your provider respects the
plan’s specialists and specialty facilities
and would be comfortable referring to
them. Conversely, make sure your provider
will reasonably expect referrals from the
panel providers.

Finally, look at the plan’s market
growth projections. Are they realistic?
Remember that too much growth can be
bad. A lengthy open enrollment period
may result in a provider being flooded with
managed care patients, so consider nego-
tiating a provision allowing the provider
to turn away new patients after reasonable
notice (60 to 90 days).

3. Examine the payment schedule
With a fee-based plan, focus on your

15 to 25 most frequent services. Compare
the payment rate per RVS or CPT code to
your provider’s overhead; if the margin is
too slim, forget the plan.

Make sure payment is prompt. Is capi-
tation paid at the beginning of the month
or at the end? How quickly is your pro-
vider paid for fee-for-service activities?
Does timing for payment begin when the
provider sees the patient or when the pro-
vider files the claim? Can you speed pay-
ment if you file electronically?

Make sure that any plan using
withholdings has a record of paying the
withheld. Some don’t; stay with them only
if your provider can afford the loss.

Additionally, make sure you really un-
derstand the payment routine. Are dis-
counts based on the provider’s charges or
on the plan’s idea of reasonable charges?
If fees are tied to Medicare’s RBRVS, find
out exactly how future adjustments will
affect payments.

Finally, make sure that you understand
what services the provider must offer, par-
ticularly in capitated systems. If a primary
care medical group does not provide cer-
tain gynecological services, for example,
make sure the plan does not consider them

standard primary care services.
If your provider’s average collections

per patient per year are substantially higher
than the plan pays, then you might con-
clude that negotiation will not bring the
plan’s rate up sufftciently.  If so, don’t waste
time or money on further negotiations.

4. Evaluate the plan’s attitude
and support
Will the plan treat your provider fairly?

This is usually more a matter of compe-
tence than integrity.

Suppose your bill for a particular PPO
patient consists of an examination, an in-
jection and a few tests. If the Explanation
of Benefits simply shows an aggregate pay-
ment, you cannot assess what your provider
was paid for each service or what the plan
owes your provider. Does the plan have an
understandable manual? Good telephone
access? A training team to help your staff!

Discuss with the medical director the
rules applicable to your common services.
For example, will the plan pay for lab tests
by your provider, or must your provider
refer them to a freestanding lab?

Finally, after the salesman has told you
about the proposed package, look at the
contract to see if the proposal accurately
describes it. If you find some surprises, or
if the contract is vague or hard to compre-
hend, consider that a warning. Careful
examination at the outset can translate into
continued success under managed care and
managed competition.

The boilerplate
In addition, too many providers focus

only on the few provisions in a contract
that they find particularly interesting-
what is the payment rate, when will we be
paid, how many patients may we expect?
It’s easy to gloss over the dry, boring lan-
guage elsewhere in the agreement. This
tendency is strongest with a contract’s
“boilerplate’‘-standard provisions, usu-
ally found near the end of the document,
where the same old legal mumbo-jumbo
seems to recited ad infinitum, ad nauseam.

Providers must avoid this trap, for the
boilerplate can hide many costly and bur-
densome provisions in managed care
agreements. For example, most managed
care agreements contain an “integration

clause,” a statement that the document
constitutes the entire agreement of the par-
ties. “Well, of course,” you may say. But
this means that anything not explicitly
stated in the contract probably doesn’t
count. If that friendly plan representative
shook your hand, looked you in the eye and
assured you that your provider would be
able to get its money within a week (be-
cause it was so important to the decision
whether to sign up with that plan), that
promise probably means nothing-if it’s
not in the contract. Even in you saw a key
provision in the rulebook or in the plan’s
quality assurance manual, your provider
can’t rely on it unless it is mentioned in
the contract.

Gather everything that is important to
your provider, whether told by the plan’s
medical director or noted in a rulebook  or
manual. Ask your attorney to help you in-
corporate those elements into the written
agreement, explicitly or by specific refer-
ence.

It is particularly dangerous to ignore
boilerplates with renewal and termination
provisions. Many managed care agree-
ments provide for automatic renewal if the
parties decline to state their intent to ter-
minate prior to some specific notification
date. The contract typically does not allow
the provider to terminate whenever it
chooses. When “termination without
cause” is permitted, it is sometimes avail-
able only to the managed care plan. For
most contracts, the only time to get out of

Four Benchmarks
for Selecting

The Right Provider

1. Be selective

2. Analyze the membership
and providers

3. Examine the payment
schedule

4. Evaluate the plan’s
attitude and support
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the relationship (absent its breach) is on
the anniversary date. But, in order to with-
draw at that time, the provider must pro-
vide notice of this intent before a certain
date. Pay attention to this date!

A primary care network I have as a cli-
ent learned this lesson the hard way. The
network signed with an HMO because of
its attractive primary care capitation rate.
Unfortunately, that HMO had a large num-
ber of family physicians also enrolled. Be-
cause they drew most of the minor patient
problems, the majority of enrollees going
to the network’s members had serious prob-
lems, and the capitation fee suddenly was
no longer generous.

My network client was determined to
renegotiate its rate, or quit the contract
when it terminated at the end of the year.
But when the network called the plan rep-
resentative at the beginning of March, it
was told the period for termination notice
had ended in February. The network’s
doctors faced another year with an unprof-
itable contract because the network missed
the deadline.

Utilize these notification periods to
gain leverage for renegotiations. If certain
provisions in a relationship are problem-
atic, you may want to notify the managed
care plan of your intent to terminate un-
less certain changes can be mutually ac-
commodated. A plan has more incentive
to negotiate these changes when it knows
it will loose your provider unless it takes
prompt action.

If the plan fails to accommodate you,
your provider must of course decide
whether to live with the problems or ter-
minate the relationship. One word of ad-
vice: Be very careful with bluffing. If you
say you’ll terminate a relationship if
changes are not made, and the changes are
not made but your provider stays with the
plan, you’ll not be taken seriously in any
future negotiations. This is a situation
where an experienced health care attorney
may help.

Try to negotiate a right to terminate
the contract at any point, with sufftcient no-
tice. This right should be mutual, and the
notice period should be identical for both
the provider and the managed care plan.
If your provider is unwilling to accept the
risk of termination with no reason and this

certainly is a problem for some providers,
then the provider should seek termination
rights for specifically enumerated causes.
These may include, for instance, failure to
pay promptly, failure to remit withholds
within a reasonable time, failure to pro-
vide pre-approval in a sufficiently timely
basis, or failure to notify the provider when
patients drop the plan. This clear right to
terminate can also give you leverage for
effective renegotiations to end these prob-
lems, and may permit you to salvage a pres-
ently unacceptable managed care relation-
ship.

These sorts of contract dangers are
equally important in other kinds of man-
aged competition arrangements. Too many
promises are being made by hospitals, in-
surers and consultants touting some magi-
cal alliance arrangement. If a management
services organization promises to provide
cost savings of 10 percent on group pur-
chases and hold billing and collection fees
down to seven percent or eight percent,
don’t rely on these assurances unless they
are specified.

Stay home, save money
Another boilerplate problem involves

deciding which state’s laws will govern the
contract. Your provider may work with
managed care plans that are based outside
the state(s) in which your provider serves.
Contracts presented by these plans often
provide that the laws of the corporate head-
quarters’ state will govern disputes. Un-
less your attorney is certain that the other
state’s laws are more favorable to your pro-
vider, negotiate for jurisdiction to be gov-
erned by your state’s laws. Your attorney
will be more familiar with protections
available to you locally.

In the unlikely event that litigation
should become necessary, your provider’s
lawyer probably will not be licensed in the
other state. If proceedings take place in
your state, you’ll save the additional ex-
pense of hiring co-counsel, and local judges
may look favorably on a local provider who
is allegedly “victimized” by a big, mean
“foreign” corporation. Finally, don’t for-
get the added costs of travel and time away
that are part of pursuing litigation in an-
other state.

Try to limit assignment
Another problem arises with “assign-

ment” clauses found in many agreements
that typically allow a managed company
to sell (“assign”) your provider’s contract
to a third party. This right defeats your
prior efforts to ensure a compatible rela-
tionship by carefully negotiating terms that
made sense for the specific, carefully cul-
tivated ties you sought to nurture with the
health plan.

If the managed care company trades
your provider to another plan -- for ex-
ample, a less provider friendly, and more
hard line organization -- you are stuck. To
make matters worse, if your contract does
not permit you to terminate your relation-
ship with the plan when you want to, you
may be trapped in the new relationship for
a long time.

Try to get the assign ability clause re-
moved from your contract. A compromise
might be to limit assignment to subsidiar-
ies and afiliates  wholly owned by the man-
aged care plan (or its corporate parent).
Another compromise would be to give your
provider the right to terminate the relation-
ship (with a certain amount of prior no-
tice) in the event of assignment.

A recent phenomenon involves laws
affecting tax-exempt organizations. Some
managed care plans have resisted limiting
their assignment rights because they were
considering converting to tax-exempt sta-
tus. Evolving laws might require a plan
involved in such a conversion to assign its
rights and entitlements outside its own
corporate family. In these cases, I have
negotiated precise language in the assign-
ment clause, permitting only the type of
transfer required by tax-exempt conver-
sions.

Looking at the boring boilerplate is
certainly a chore. But somebody on your
team needs to do it carefully and thor-
oughly, because many important contract
rights and dangers are hidden there.

Neil B. Caesar is president qf The Health
Law Center (Neil B. Caesar Law Associ-
ates, PA), a national legal/consulting.firm
for the healthcare industry in Greenville,
SC. He has an extensive healthcare and
business law background and is an active
speaker and author:
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