
More Than Just the Law

Ethics & Compliance Programs

Reflect
Organization k Attitude

n perating a healthcare organization in today’s business climate provides many
different responsibilities and challenges. Healthcare businesses continue to
come under the scrutiny of regulatory agencies. Add to that the increasing

vdemands of the public for healthcare businesses to act in a socially respon-
sible and ethical manner and you have an environment which strongly encourages senior
management to develop business strategies which ensure the development and support of
responsible business practices, legal compliance, and foster ethical decision making and
behaviors.By Victoria Wesseler

The federal government is encouraging healthcare companies to develop a business
strategy where the emphasis is on prevention of serious wrongdoing. Attorney General
Janet Reno has directed the Department of Justice to include provisions related to com-

pliance programs in every settlement agreement entered
into with her agency.

Companies that voluntarily develop effective ethics
and compliance programs as a part of their manage-
ment process are making a wise decision. An effective
ethics and compliance program can provide the orga-
nization with a process for identifying and educating
the employees about legal and regulatory responsibili-
ties thereby preventing violations of the law and en-
couraging good decision making, serve as proof to gov-
ernment investigators that the company has a commit-
ment to compliance should the business come under
government scrutiny, and may mitigate any fines
and/or penalties imposed by a government agency. Perhaps,
most importantly, is that encouraging employees to do
the right thing and providing a system for encouraging
responsible business practices and legal compliance is
ultimately the best strategy for a healthcare provider to
follow in providing its services to the public.

“We are encouraging all businesses in the healthcare
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A program and process whicIz  focuses onIy on
legal and regulatory issues will fail to blend
with the organization 3 operating system, culture
and leadership style.

industry to develop and implement ethics
and compliance programs as a strategic
part of their operational business plans. It
is a concept that is progressive and con-
structive in the industry,” said Lewis Mor-
ris, Assistant Inspector General for Legal
Affairs, in the Offtce of the Inspector Gcn-
et-al, Department of Health and Human
Services. “First and foremost, these pro-
grams are management tools which should
be used by the CEO and senior manage-
ment to monitor their businesses’ compli-
ance efforts. To be effective, the plan must
start with and bc managed by the CEO and
his/her Ethics and Compliance Officer. We
strongly encourage a reporting system
where the individual in charge of manag-
ing these programs reports directly to the
CEO and has the power to influence deci-
sion making in the organization. We en-
courage organizational assessment and
auditing as integral parts of the process.
When problems are uncovered, the CEO
must be willing to address, confront, and
resolve the issue immediately. We are look-
ing for programs that have “teeth” in them
and are not merely showy public relations
programs that do not influence behavior
in the organization. We encourage
healthcare providers to develop these plans
voluntarily. Our agency does not want to
constantly enact corporate integrity plans
as a result of a failure. We want to enhance
voluntarv  compliance plans in order to
prevent and detect violations of the law,
bring healthcare costs under control
through the elimination of fraud, and pro-
vide the best care for our citizens. Inspec-
tor General June Gibbs Brown’s strategy
for the future is to act in partnership with
our nation’s healthcare businesses to cre-
ate a culture of compliance which promotes
a high level of ethical and lawful conduct
within the healthcare industry.”

Background
A corporation may be held liable for

the criminal acts of its directors, manag-
ers, supervisors, independent contractors,
and lower level employees. Company ex-
ecutives are also increasingly being held

personally accountable in these situations,
even if the employee lacked criminal in-
tent and the company official had no
knowledge of the wrongdoing.

Areas such as, but not limited to, taxa-
tion, sales and marketing, antitrust, envi-
ronmental safety, employee safety, purchas-
ing and procurement, government con-
tracts, political contributions, product
safety, international business, and em-
ployee relations create daily potential ex-
posure for the company and those who
manage its operations. Along with an in-
creasing body of legislation most compa-
nies must deal with, Congress is expand-
ing criminalization of business regulatory
violations and more likely than ever be-
fore criminal charges are being brought
against corporations and their executives
where traditionally these matters were left
to the civil courts. The U.S. Department
of Justice is actively expanding its staff in
an effort to investigate companies and hand
out severe, highly intrusive penalties in-
cluding multi-million dollar fines, strict
court monitored compliance programs,
publication of the company’s actions to the
public, surprise audits of the company’s
books and records, and fines and jail sen-
tences without the opportunity for proba-
tion for corporate executives.

The Federal Sentencing Guidelines
In November 199 1, the Federal Sen-

tcncing Guidelines for Organizations be-
came law. These guidelines increased sig-
nificantly the average tine imposed on cor-
porations found guilty of violating crimi-
nal law and eliminated much of the judge’s
discretion in handing out penalties. The
Guidelines provide judges with a point
system from which to calculate fines. Us-
ing this system, the judge considers such
items as company size, its financial gain
from the violation and level of participa-
tion of the company in the government
investigation. Points assigned are then used
to calculate the fine which can range up to
several hundred million dollars.

However, the U.S. Department of Jus-
tice and the U.S. Sentencing Commission
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have positioned the Guidelines to not only
be punitive in nature, but have developec
them to be a tool in shaping corporate be-
havior with the addition of “credits” giver
to companies who have in placed, prior tc
the violation in question, an effective com-
pliance program designed to prevent and
detect corporate criminal behavior. Such a
program may allow a company to reduce
lines up to 95 percent. With the heavy re-
liance the Guidelines place on compliance
programs and the increasing opportunity
for criminal violations, a company operat-
ing without a formal compliance program
is exposing itself to significant risks.

There are five factors that influence a
company to develop, implement, and man-
age an effective compliance program:
1. To present and abide by a code of busi-

ness conduct which supports ethical
and legal behaviors in the workplace
to reduce the potential for crimes be-
ing committed.

2. To develop, implement, and manage
a compliance program that will detect
wrongdoing when it occurs and has a
system for the quick investigation of
reports of such actions and a process
for the minimization of any adverse
consequences.

3. To support the company’s ethicalile-
gal philosophy during a government
investigation to show that the alleged
act was outside of the company’s ap-
proach to good corporate citizenship,
thereby demonstrating that the crimi-
nal act was limited to that employee
and not the corporation.
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4. To reduce the fines levied if the com-
pany is found guilty of a criminal
offense.

5. To enhance the company’s reputation
and stature as a corporate citizen with
its shareholders, customers and
general public.

The advantages of a well-developed,
implemented and managed ethics/ corpo-
rate compliance are quite clear. In today’s
business environment it is an insurance
policy one cannot afford to be without.

An effective program
Many corporations have written codes

of conduct and compliance programs, but
few of these have in place the structure
necessary under the Guidelines. An effec-
tive compliance under the Guidelines is
one in which the company has demon-
strated a substantial, good faith effort to
deter, detect, and prevent criminal behav-
ior. Such factors as timing, subject matter,
degree of formality, executive commitment,
the existence of a “compliance culture,”
and due diligence are considered.

The Guidelines state, “The hallmark
of an effective program to prevent and de-
tect violations of the law is that the orga-
nization exercised due diligence in seek-
ing to prevent and detect criminal conduct
by its employees and other agents. Due dil-
igence requires at a minimum that the or-
ganization must have taken the following
types of steps:

1. The organization must have estab-
lished standards and procedures to be
followed by its employees and other
agents that are reasonably capable of
reducing the prospect of criminal
conduct.

2. Specific individual(s) within high-
level personnel of the organization
must have been assigned overall re-
sponsibility to oversee compliance
with such standards and procedures.

3. The organization must have used due
care not to delegate substantial discre-
tionary authority to individuals whom
the organization knew, or should have
known through the exercise of due
diligence, had a propensity to engage
in illegal activities.

4. The organization must  have taken
steps to communicate effectively its
standards and procedures to all em-
ployees and other agents, e.g. by re-
quiring participation in training pro-
grams or by disseminating publica-
tions that explain in a practical man-
ner what is required.

5. The organization must have taken rea-
sonable steps to achieve compliance
with its standards, e.g. by utilizing
monitoring and auditing systems rea-
sonably designed to detect criminal
conduct by it employees and other
agents and by having in place and
publicizing a reporting system
whereby employees and other agents
could report criminal conduct by oth-
ers within the organization without
fear of retribution.

6. The standards must have been consis-
tently enforced through appropriate
disciplinary mechanisms, including,
as appropriate, discipline of individu-
als responsible for the failure to de-
tect an offense. Adequate discipline of
individuals responsible for an offense
is a necessary component of enforce-
ment; however, the form of discipline
that will be appropriate is case
specific.

7. After an offense has been detected, the
organization must have taken all rea-
sonable steps to respond appropriately
to the offense and to prevent further
similar offenses-including any nec-
essary modifications to its program to
prevent and detect violations of the
law.”

The Guidelines note that the occur-
rence of a criminal offense within the cor-
poration, does not by itself indicate the
compliance program was not effective.
Great attention is paid to the proactive
stance of the company in the communica-
tions, monitoring, auditing, and enforce-
ment of the established program.

More than just the law
The most effective ethics and compli-

ance programs are an artful blend of legal
information and behavior modification
techniques. Programs that are too legal in
nature are as ineffective as those that con-

centrate on ethics without the compliance
component. The best designed ethics and
compliance programs are those which cdu-
cate the employees about the legal and
regulatory issues within the company while
providing guidelines for ethical decision
making. In addition to supporting regula-
tory and legal compliance, the program
should promote the organization’s value
system as a basis for forming decisions
based on good business practices. Com-
pany reinforcement systems, such as per-
formance management programs, must
also be assessed to assure they encourage
the newly learned behaviors from the pro-
gram and build incentives for ethical be-
havior within the organization. A program
and process which focuses only on legal
and regulatory issues will fail to blend with
the organization’s operating system, cul-
ture and leadership style. By consciously
focusing on both legal requirements and
ethical decision making, the organization
can begin to assure that the employees’
daily decision making and subsequent be-
haviors will support the organization’s
desired outcomes.

Given the Federal Sentencing Guide-
lines incentives, continuing scrutiny of
business regulatory agencies, and the in-
creasing demands of the general public and
employees for companies to operate in an
ethical and legal manner, it is clearly in
the best interest of an organization in the
healthcare industry to develop, implement,
and manage a formal ethics and compli-
ance program.

Mctoria Wesseler  is President ofEthics &
Compliance Strategies in Indianapolis,
Indiana. She assists corporations and their
boards of‘ directors in the development,
implementation, and management qf‘cor-
porate ethics and compliance programs
which support good business practices,
encourage ethical decision making, assist
in adherence to regulatory requirements
and meet the suggested elements of the
Federal Sentencing Guidelines ,fbr Orga-
nizations.
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