
Developing a
Compliance

Program
Don’t be a
Lone Ranger

By Stephen Smith

D oes this scenario sound familiar? You began reading and hearing about the
government’s early initiatives regarding fraud and abuse. You approached
management with the message that the organization should begin addressing
the development of an overall compliance program. The message was not

always heard and in some cases appeared to be permanently misplaced. Finally, there
was recognition that compliance is getting a lot of attention. Since you seemed to be
interested and concerned early on, you get appointed compliance officer with the clear
instructions to “keep us out of trouble with the government.” Congratulations, in addi-
tion to your other responsibilities, you are now the compliance officer!

While many organizations have taken a more top-down, structured approach, the
above scenario has played out in a number of facilities. You know who you are. You may
be facing a unique set of challenges.

Support from the top
This brings me to my first and most important point when looking at the position of

compliance officer. It is imperative that there is support at the highest levels of the
organization. Compliance is an attitude. If compliance has always been an integral part
of an organization’s operating philosophy, the development and implementation of a
compliance program is, in some ways, nothing more than a formalization of that philoso-
phy. Without the support of the Board and highest levels of management, developing and
implementing a compliance program will be a frustrating exercise.
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It is best to start working with the Board
at the initial stages of the process. Many
organizations have had their Boards ap-
prove resolutions regarding the develop-
ment of a compliance program. While this
is an excellent starting point, how many
organizations have invested the additional
effort to provide specific education and
direction to the Board?

Board education can be critical to ob-
taining early and ongoing support. The
initial education process is ideally culmi-
nated with the Board’s approval of a com-
pliance plan. The compliance plan is an
overview of the organization’s approach to
developing, implementing, and monitor-
ing the compliance program. It is the
framework of how the organization will be
addressing the issues outlined in the Fed-
eral Sentencing Guidelines and within the
OIG’s Compliance Program Guidance for
Hospitals.

With the Board’s approval and support
of this framework, the organization essen-
tially has the outline and work plan to fol-
low in developing the compliance program.
Additionally, a clear avenue has been es-
tablished to allow for periodic communi-
cations with the Board regarding progress
in developing the program.

Identify resources
For purposes of discussion, let’s

assume there is strong support at the Board
level. Where does the compliance officer
need to be focusing initially? One of the
first realizations is that everything cannot
be done at once. Developing a program is
a process. Even the OIG’s Compliance
Program Guidance for Hospitals recog-
nizes that “full implementation of all ele-
ments may not be immediately feasible for
all hospitals.”

The second realization is that the com-
pliance officer needs support and resources.
The compliance officer cannot function as
a lone ranger. Ideally, this has become
apparent to the Board and senior manage-
ment. If not, you may need to go back two
steps. Even the OIG’s guidance states that
“adopting and implementing an effective
compliance program requires a substantial
commitment of time, energy and resources
by senior management and the hospital’s
governing body. Programs hastily con-

With the direction of the
compliance officer,  the
compliance committee
can provide significant
resources and help
bring a compliance
program to life within
an organization.

strutted and implemented without appro-
priate ongoing monitoring will likely be
ineffective and could result in greater harm
or liability to the hospital than no program
at all.”

Compliance committee

Even though hospitals have more than
their share of committees, developing a
new compliance committee in the early
stages can be an important ingredient to
successfully establishing a compliance pro-
gram. Who should be on the committee?
What responsibilities should reside with
the committee? Is there a need for
sub-committees or task forces? The an-
swers to these questions depend on the
nature of your institution. The organiza-
tional structure of the institution and the
anticipated roles of the committee will dic-
tate what may make the most sense.

In larger institutions the committee
make-up will likely include higher level
individuals. As issues arise or as tasks need
to completed, there may be sub-committees
formed utilizing the most appropriate in-
dividuals. The bottom line is that the com-
pliance officer needs to have resources
available to effectively carry out his or her
responsibilities.

The concept of the compliance com-
mittee is also discussed in the OIG’s guid-
ance. The OIG recommends the establish-
ment of a committee to, among other
things, assist in the implementation and
ongoing monitoring of the program.

Initially, it is important to identify and
document the anticipated roles of all the
players. Starting with the compliance of-
ficer, a job description needs to be devel-
oped. If the compliance officer’s duties

arc in addition to other responsibilities, we
caution against adding some compliance
responsibilities to the bottom of an exist-
ing job description. The compliance
officer’s duties should be an integral part
of the individual’s day to day functions and
this should be reflected in the job descrip-
tion. Second, the roles of the compliance
committee should be established. With the
direction of the compliance officer, the
compliance committee can provide signif-
icant resources and help bring a compli-
ance program to life within an organiza-
tion.

Performing an assessment
Once the roles are identified, one of the

first major tasks which needs to be under-
taken should be to perform an assessment
of the current organization. Whether per-
formed internally or by external consult-
ants, a detailed assessment of the current
environment will begin building the foun-
dation for a compliance program. What
this entails will take careful planning. This
is a good time to mention that compliance
programs are designed to address more
than just Medicare and Medicaid regula-
tions. While the current emphasis from
the government is directed towards reim-
bursement issues, health care organizations
are subject to a staggering number of state
and federal laws and regulations impact-
ing virtually all areas within the organiza-
tion.

In order for the assessment phase to be
successful, it will require the interaction
of many individuals from within the orga-
nization. In addition to a documentation
review, there should be interviews with
those individuals involved in the process
in order to fully understand all the steps
and related issues.

As the organization performs an ini-
tial assessment, it is best to focus on the
processes and controls that are in place for
a given area. For instance, during a bill-
ing assessment, rather than spend time
reviewing historical records, it is better to
understand the detailed processes that are
in place regarding the charging, coding
and billing for patient services. This in-
cludes the entire process from the physi-
cian order to final payment. Where are
the controls within the system and are the
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controls functioning’? Where are the weak-
nesses that need to be addressed?

As an example, from a billing stand-
point, we have seen many hospitals con-
tract for a detailed review of their charge
description master (CDM) to ensure that
all assigned HCPCS codes are appropri-
ate. While this is a beneficial exercise,
some hospitals may not have given ad-
equate attention to the controls to monitor
the CDM. What happens when radiology
wants to add two new charges the day af-
ter the CDM review is completed? What
is the process when an intermediary bulle-
tin is sent identifying changes to codes’?
Without proper protocols to maintain the
CDM, incorrect coding situations can creep
back into the picture in short order.

Outside of billing area, there needs to
be the same assessment regarding controls
surrounding the other areas. This would
include those regulations impacting such
areas as labor and employment, Internal
Revenue Service considerations, environ-
mental laws, patient care issues, contract-
ing arrangements, etc.

As part of the assessment, there should
also be an evaluation of the organization’s
current written policies and procedures. It
may be that these documents are outdated
or nonexistent in some areas.

One consideration to address at this
point, which is a topic in itself, is the at-
torney/client privilege issue. Many pro-
viders arrange for the assessment phase to
be performed through counsel to protect
work product. There are advantages to an
arrangement of this nature. We encour-
age everyone to discuss with their counsel
the issue of when and how to establish an
attorney/client privilege relationship for
these types of procedures. Establishing
protocols early could prevent problems in
the future.

The results of the assessment should
provide direction to the compliance officer
and committee as to the areas that need
attention. A game plan can be developed
to address the weak areas. Implementing
new controls or strengthening some exist-
ing controls will likely be necessary. Ad-
ditionally, the assessment results can iden-
tify areas where additional education and
training may be needed. This process will
also lay the groundwork going forward as

to the areas that may require additional
monitoring.

Building the program infrastructure
Beyond the assessment phase, there is

a whole different set of challenges. These
include building the infrastructure of the
compliance program. From developing a
compliance plan document and a code of
conduct, to revising and drafting policies
and procedures, the process will take a sig-
nificant effort. Here again, this is an area
where the compliance committee can play
an integral role.

Some of the items to be addressed will
be the need to establish a reporting struc-
ture for easy, uninhibited communications
throughout the organization. All employ-
ees will need an avenue to communicate
with the compliance officer to express com-
pliance-related questions or concerns.
Employees who wish to remain anonymous
when reporting will need to be considered
in whatever reporting structure is estab-
lished.

Also to be developed at this point will
be the protocols as to how employee in-
quiries will be handled. How will they be
tracked? How will they be investigated and
what are the investigatory parameters
within which the compliance officer and
compliance committee can work? When
is legal counsel involved? In what man-
ner will reported issues be communicated
to the Board?

All of the above issues need to be
thought through with specific protocols
established. The lack of structure early on
can result in poorly documented or inap-
propriate follow through which could put
the organization at additional risk.

Other issues that will need to be ad-
dressed during program development in-
clude a review and possible revision of
existing policies regarding disciplinary
actions against employees who do not abide
by the rules. This is definitely a time to
involve the Human Resources department
to ensure that there are appropriate disci-
plinary procedures and a grievance pro-
cess that are consistent with existing poli-
cies. Additional policies will need to be
developed addressing the level of author-
ity of the compliance officer and the ap-
proval processes regarding the recommen-

dation of disciplinary actions against em-
ployees not complying with the program.

Once the program infrastructure has
been established, it will be time to roll it
out to the employees. This is a critical time
and important that the right message is
heard by all employees. We encourage
organizations to make presentations to all
employees outlining the compliance pro-
gram and clearly communicating what the
employee’s responsibilities are under the
program. Rolling out a program is not a
small task and it is important to have the
infrastructure in place prior to introduc-
ing the plan to the employees.

It’s what you do not what you say
In closing, the true test of a compli-

ance program will not come from the docu-
ment or other policies and procedures but
will be based on what the organization does
in its day-to-day operations. What you
have said you will do in a document that
you have not carried out in daily opera-
tions can put you at risk.

Establishing an ongoing monitoring
function is the foundation of a strong com-
pliance program. Documenting what you
do as part of your everyday operations can
provide the organization with the clear
evidence that it is not operating with any
“reckless disregard” of the laws and regu-
lations.

As you establish the compliance pro-
gram framework and develop the ongoing
monitoring procedures, you must always
be asking yourself the question; does it
make sense for this organization? Your
program must fit your organization and
must make operational sense.
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