
Health Reform Bill Includes
Changes in Fraud and Abuse

By Robbi-Lynn Watnik, JD

(Editor’s Note: Due to a production problem with the previ-
ous issue, the following article is reprinted with our apolo-
gies to the author.)

Congress finally succeeded in seriously revamping
healthcare fraud and abuse laws with the passage of the Health
Insurance Portability and Accountability Act of 1996. A great
deal has already been written about the new law that does not need
repeating. However, it may be helpful to put certain aspects of the
new law into perspective. What does it really mean to those in-
volved in the world of healthcare finance and auditing? This is
especially important now since most of the changes became effec-
tive January 1, 1997.

Prior to the passage of this new law, the healthcare fraud
and abuse statutes and rules only applied to the Medicare and
Medicaid programs. The new law expands these provisions to
other federal health care programs. Federal health care program
is defined as “any plan or program that provides health benefits,
whether directly, through insurance, or otherwise, which is funded
directly, in whole or in part, by the United States Government”
other than the Federal Employees Health Benefit Program.

Civil Monetary Penalties Expanded

Another big policy change is the expansion of the list of
activities that can prompt a civil monetary penalty (CMP). Spe-
cifically, providers can now face a CMP for repeatedly submitting
claims for payment for an item or service using a code that will
result in a reimbursement that is higher than appropriate, or if that
item or service was not medically necessary. In addition, a CMP
can be imposed if remuneration is offered to a Medicare or Medic-
aid patient to induce that patient to use a particular provider or
supplier.

The threat of a CMP for submitting a claim for a service
the provider knows is not reimbursable as medically necessary could
put providers in a bind. Providers often submit a claim for ser-
vices that they know will be rejected by Medicare solely for pur-
poses of secondary payment - beneficiaries need the rejection
from Medicare to enable them to obtain reimbursement from a
secondary payer. Recognizing this dilemma, the members of the
Conference Committee noted that this practice could continue;
however, providers should note on the claim that they are submit-
ting the bill to enable the beneficiary to receive secondary pay-
ment.

It is important to note that this guidance is part of the
conference report, and not in the law itself. Report language does
not carry the force of law; it is a record of legislative intent. There-
fore, the extent of protection this guidance affords a provider re-
mains to be seen.

The prohibition against remuneration also creates a con-
flict. Providers have historically offered certain services or items
of nominal value such as participation in health fairs, complimen-

tary refreshments, local transportation, and medical literature. The
conferees noted that this new CMP is not intended to prohibit such
activities. Again, this clarification is not in the law, but in the
report language, and as such does not carry the force of law.

The actual CMP that may be imposed increases signifi-
cantly - what was a $2,000 fine is now $10,000. What was once
double damages is now triple.

There was a change to the CMP rules which gives the
healthcare community some support. Before this new law was en-
acted a CMP could have been imposed if the provider “knew or
should have known” that the claim should not have been submit-
ted. Now a CMP can only be imposed if the provider knowingly
submits a claim that should not have been submitted. The statute
defines “knowingly” as deliberately ignoring, or acting in reckless
disregard of, the truth of the information. The conferees agreed to
this change to avoid imposing hefty CMPs and other penalties for
honest billing mistakes. The new language, opposed by the Clinton
administration, essentially places the burden of proof on the gov-
ernment.

New Rule for HMOs

Many existing healthcare rules have limited the
government’s ability to ensure proper patient care. This was par-
ticularly true regarding health maintenance organizations (HMOs).
Previously, contracts between the Department of Health and Hu-
man Services (HHS) and HMOs were automatically renewed. The
HHS Secretary could refuse to renew a contract or terminate a
contract only under certain extreme circumstances. These restric-
tions limited the Secretary’s ability to force an aberrant HMO to
“clean up its act” The HMO was either in or out.

Now, the Secretary may impose intermediate sanctions if
the HMO is not providing appropriate services. This means that if
an HMO is not meeting the needs of its customers, the Secretary
can impose significant monetary penalties - $25,000 for each
deficiency, $10,000 for each week that the deficiency continues -
if the deficiencies pose a risk to patient care. The Secretary can
also suspend enrollment until the deficiencies are corrected. This
gives the Secretary much more leverage to ensure patient care.
Instead of weighing whether or not the deficiencies are significant
enough to completely terminate a contract - potentially leaving
beneficiaries “high and dry”- the Secretary can impose signifi-
cant fines to “persuade” the HMO to deliver the appropriate pa-
tient care.

Previously, healthcare providers were subject to criminal
penalties through existing criminal laws such as the mail and wire
fraud statutes, the False Claims Act, and RICO (racketeering). Now,
health care has its own criminal statutes. The Department of Jus-
tice (DOJ) will no longer need to find a relevant non-healthcare
statute to warrant its involvement in a healthcare-related case. The
new law also gives DOJ specific investigative authority.
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Changes in the criminal statutes mean that certain ac-
tions involving a healthcare benefit program are criminal actions
in and of themselves. A healthcare benefit program is defined as
“any public or private plan or contract, affecting commerce, under
which any medical benefit, item or service is provided to any indi-
vidual” It includes anyone “providing a benefit, item or service
for which payment may be made under the plan or contract.”

Providers can face significant tines or be sentenced to
lengthy jail terms if they are convicted of knowingly and willfully
defrauding a healthcare benefit program through embezzlement,
false statements, etc. Jail terms range from 10 years to life if a
patient dies because of the criminal activity.

New Support for Healthcare Providers

The new law does not leave the healthcare community
completely defenseless. It also requires HHS to provide guidance
to providers as they attempt to work their way through the maze of
contusing rules and regulations. Beginning in January and annu-
ally thereafter, the Secretary must publish an announcement in the
Federal Register seeking input for the modification of existing, or
creation of new, safe harbors. Among the factors the Secretary
must use when considering these proposals are the extent to which
the proposal would affect access to health care, quality of care,
patient freedom of choice, and competition among healthcare pro-
viders. The Secretary must submit an annual report to Congress
outlining all of the public comments and the government’s response
to these comments.

The Secretary must also solicit suggestions from the pub-
lic for new fraud alerts. This would enable the public to alert HHS
of any practice which may be questionable as it relates to the Medi-
care or Medicaid programs. Upon investigation, HHS will pub-
lish a special fraud alert in the Federal Register, if it is deemed
appropriate.

Another major area of policy change - a change that
HHS, specifically the Office of Inspector General (OIG), and the
Clinton administration opposed - pertains to the issuance of “ad-
visory opinions.” Beginning in April, and for the next four years,
the public may request an advisory opinion from OIG about cer-
tain types of arrangements. Among the issues an advisory opinion
may cover include: 1) what constitutes prohibited remuneration;
2) whether an arrangement or proposed arrangement meets the
criteria for activities that do not result in prohibited remuneration;
and 3) what constitutes an inducement to reduce or limit services
to Medicare beneficiaries or Medicaid recipients. An advisory
opinion may not address issues of fair market value or bona fide
employment arrangements.

The advisory opinion is only binding on HHS and the
individual requesting that opinion. Any other individual cannot
assume that he or she may conduct the same type of activity based
on that advisory opinion. Each individual must submit his or her
own request. The HHS must issue the advisory opinion within 60
days of the request. The Secretary may charge a reasonable fee for
the opinion.

HHS and DOJ are actively preparing to meet their new
mandates. Expecting the healthcare community to begin request-
ing advisory opinions, the Office of Inspector General (OIG), the
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agency charged with implementing this new law, is significantly
enlarging its staff. OIG is hiring several attorneys so that it
may meet the anticipated demand. DOJ also recently notified
the public that it is soliciting public comment on the implemen-
tation of the new law and there will be other opportunities for
public comment. All new rules will be published in the Federal
Register with appropriate comment periods.

As with any new law, the fraud and abuse provisions
will probably be refined during the 105th Congress. In particu-
lar, given the Clinton administration’s opposition to the changes
to the CMP statute requiring a heavier burden of proof on the
government, and its opposition to issuing advisory opinions,
the administration will probably seek to amend or repeal these
sections of the new law.

Notwithstanding the possibility of amendments to the
new law, healthcare providers should be prepared for the changes
already enacted. The bottom line for all healthcare providers is
that they will continue to experience increased scrutiny over all
of their activity. Given the public outcry against healthcare fraud
and the dollars involved. the government will continue to ag-
gressively investigate healthcare billing practices it perceives
to be “irregular.” This new law and all of the recent activities by
the DOJ and OIG essentially put the healthcare community on
notice.
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