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There are several reasons why
health care organizations should
consider implementing a corporate
compliance program. Such a
program can help detect and deter
inappropriate activities and also
lessen the range of penalties
applied in the event of undetected
inappropriate activities.

Much attention has been focused
on corporate compliance issues
since November 1, 1991, the
effective date of the federal
sentencing guidelines for
organizations (“guidelines”). The
guidelines impose staggering
penalties on corporate violators
who are found guilty of crimes;
and are unable to demonstrate that
they acted, before and after the
commission of the crime, in
accordance with standards of
conduct prescribed in the
guidelines. Monetary fines
assessed can be as great as $290
million. Perhaps as alarming, and
potentially more costly, is the
potential for mandated changes to
an entity’s internal control

structure regarding compliance activities. Certainly, the health care
industry has had it’s share of high profile cases.

A 1994 investigative report, “Gaming the Health Care System”
prepared under the direction of Senator William Cohen estimated the
loss attributable to health care fraud and abuse to be $418 billion
dollars over the past five years. Another way to gauge the magnitude
of this amount is to consider that it is more than four times the
amount of loss attributed to the entire savings and loan crisis.

The trend is clear; because significant penalties can now be exacted
from organizations convicted of crimes, the Justice Department will
bring an ever increasing number of white collar crime cases, against
organizations, to trial and resulting fines will continue to rise. The
recent $30 million settlement between the Clinical Practices of the
University of Pennsylvania and the Justice Department is indicative
of the thrust of current investigative actions.

The current data suggests, based upon the losses estimated in Senator
Cohen’s report, that the penalties exacted by the federal government
have been far outstripped by the losses to crime. And crime is a zero
sum game. Somebody must win and somebody must lose. The
superficial answer is that the government, the taxpayers and the
consuming public are the losers. But that doesn’t tell the whole story.
What about the costs to healthcare providers?

A report from the U.S. General Accounting Office (GAO) tells us

that, in recent years, the percentage of provider fraud appears to have
decreased while the percentage of consumer fraud has increased. In
1989,93  percent of health care fraud resulted from provider actions,
and only 4 percent from consumer actions (The remaining 3 percent
had “other” bases for fraud.). But in 1992, approximately 55 percent
of all health care fraud cases were the result of provider actions, while
30 percent of fraud cases were the results of deliberate consumer
actions. (Note that 15 percent of fraud cases were not tracked by
type.) Therefore, of the cases that were tracked by type of fraud,
provider fraud constituted 65 percent and consumer fraud 35 percent.

But what about the other costs of crime? We can determine the
potential tines a healthcare organization might face under the
sentencing guidelines for any given crime, if we know something
about its status with respect to the aggravating and mitigating factors
in the guidelines, with some degree of precision. However, additional
costs might include:

The value of the organization within the community it
serves

The value of the organization’s reputation with capital
markets

The value of the organization’s reputation with fiscal
administrators

The value of the organization’s reputation with
consumers

The value of the organization’s reputation with
regulators

Opportunity costs with respect to program participation,
forgone acquisitions and new markets

Employee costs in replacing and training key personnel
involved in criminal activity

The cost of having the organization’s weaknesses
exposed

Attorney and forensic auditing and accounting fees

The list goes on.

So, why haven’t we, as providers, “just said no” to healthcare fraud
and abuse? For one thing, it isn’t easy. Obstacles to detecting and
preventing such activities include:

l Over 1,000 payers process 4 billion claims a year to pay
hundreds of thousands of providers using different
payment methods and billing regulations.

0 Massive consolidation of business and resources within
our provider organizations has forced all organizations
to do more with less people and resources.

8 NEW PERSPECTIVES June 1996



a The complex operating environment of a fully
integrated continuum of care for any system provides
numerous challenges in maintaining and monitoring an
effective and comprehensive internal business
compliance and control enviomment.

l Legal and regulatory requirements continue to increase
and evolve and the level of regulatory scrutiny of
provider entities continues to escalate.

l The nature of the information systems utilized by most
provider entities and the lack of a seamless information
system environment exacerbates the challenge of
maintaining an effective compliance enviomment.

Well, then, why would anyone try to develop an effective corporate
compliance program to prevent or detect violations of law now? Why
not wait until the situation becomes clearer? The answer is that the
level of scrutiny applied to healthcare entities by law enforcement
agencies has never been greater. The organization simply cannot
afford to wait.

Several law enforcement agencies, both federal and state have
responsibility for investigating health care fraud allegations, but, the
FBI is the only Federal investigative agency with authority to
investigate all health care fraud offenses. For example, the U.S.
Department of Health and Human Services (HI-IS), Office of
Inspector General (OIG) is authorized to conduct civil, administrative
and criminal investigations of frauds associated with the Federal
Medicare/Medicaid program, while the Postal Inspection Service,
which is authorized to investigate fraud schemes which utilize the
U.S. mail system, generally investigates frauds perpetrated against
private insurers, and the Defense Criminal Investigative military’s
CHAMPUS  program The FBI’s authority extends beyond specified
federal programs and includes all victims of the crime, whether
Federal programs or private insurance companies, business entities or
individuals. The following briefly summarized the authority of the
various agencies to investigate health care fraud. The FBI has joint
investigative authority with each of these agencies in conducting
health care fraud investigations:

MEDICARE AND MEDICAID FRAUD
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
OFFICE OF INSPECTOR GENERAL

MEDICAID FRAUD
STATE ATTORNEY GENERAL-
MEDICAID FRAUD CONTROL UNITS

CIVILIAN HEALTH AND MEDICAL PROGRAM
FOR THE UNIFORMED SERVICES (CHAMPUS) FRAUD
DEFENSE CRIMINAL INVESTIGATIVE SERVICES-
OFFICE OF THE INSPECTOR GENERAL

VETERANS ADMINISTRATION FRAUD
U.S. DEPARTMENT OF VETERANS AFFAIRS-
OFFICE OF THE INSPECTOR GENERAL

RAILROAD WORKERS FRAUD
RAILROAD RETIREMENT BOARD-
OFFICE OF THE INSPECTOR GENERAL

FEDERAL EMPLOYEE HEALTH
U.S. OFFICE OF PERSONAL MANAGEMENT-
OFFICE OF THE INSPECTOR GENERAL

FOOD, DRUGS AND COSMETIC ACT FRAUD
U.S. FOOD AND DRUG ADMINISTRATION-
OFFICE OF CRIMINAL ENFORCEMENT

LABOR UNION WELFARE BENEFITS FRAUD
U.S. DEPARTMENT OF LABOR-
OFFICE OF THE INSPECTOR GENERAL

PRIVATE HEALTH INSURANCE FRAUD
U.S. POSTAL INSPECTION SERVICE

WORKER’S COMPENSATION FRAUD
STATE LAW ENFORCEMENT

As organizations augment and enhance their corporate compliance
activities, providers and consumers who commit fraud are more likely
to be caught and convicted. That will deter others who might be
tempted to engage in fraudulent activities. when viewed in these
terms, an effective corporate compliance program to prevent or detect
violations or unauthorized or inappropriate transactions represents a
significant opportunity to add value to operations in a variety of
ways. Such a corporate compliance pro_gram must contain the
following elements to meet the criteria established under the
guidelines:

l Compliance standards and procedures

l High level person(s) made responsible for compliance

l Background checks to prevent delegation of authority to
individuals with propensity to violate law

l Effective communication of compliance standards and
procedures

l Reasonable steps to achieve compliance

l Use of monitoring or audit systems

l Reporting system to report criminal conduct

l Consistent enforcement of compliance standards

l Appropriate steps to prevent similar offenses

The decision to institute a corporate compliance program is a
relatively simple one. When you consider the ambiguity surrounding
certain fraud  and abuse provisions and the severity of the penalties for
non-compliance, a corporate compliance program is a sound business
policy. The risks inherent in such a program are far out weighed by
the exposure to criminal or exclusionary sanctions when improper
conduct goes undetected. Implementing and maintaining such an
ongoing corporate compliance program is where the internal auditor
can be of tremendous value.

What “reasonable steps” might a health care organization undertake
to institute such a program?

Continued on page IO

NEWPERSPECTIVES April 1996 9



Detecting Compliance issues
Continuedfrom page 9

Perform a baseline review of compliance and the overall status
and effectiveness of compliance activities

Establish and review the organization corporate code of
conduct noting applicability and organizational coverage

Review the existing compliance functions infrastructure and
specifically the training and enforcement mechanisms noting
that all facets of organization operations are addressed

Review existing organization policies and procedures for
completeness and

The application of certain contractual agreements governing
medical and claim records, and the provision of payor access
thereto, to which participating providers and clearinghouses
must adhere

Establish a program of ongoing monitoring and follow-up of
compliance activities

Review the reporting mechanism of compliance exceptions to
senior managment

Edits or “red flags” that highlight unusual or suspicious
activity for further review. For example, an edit that
highlights illogical combinations of medical services (i.e.,
medical procedures performed on persons of the inappropriate
gender). At a minimum, these edits would include, but are not
limited to, those system edits presently required of
intermediary carriers by Medicare.

Discussion, with developing technology in mind, of the most
effective point of application of system edits and controls (i.e.,
in individual payors’ systems, and/or at the clearinghouse
stage).

As can be seen from the preceding list; a combination of
management, business and information systems controls must be
designed to prevent or detect fraud can range from very simple to
very complex and expensive front-end managment controls. These
tools are available to all organizations now. The challenge is
maximizing the investment in this program while minimizing the
business risk to the greatest extent possible.

The initial investment in creating this capability may be high. But the
overall savings can be much higher.
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