
II Letters to the Auditor
by John Landreth, CPA II

Welcome to this issue’s “Letters to
the Auditor”. In this issue we hear
from a reader who has questions con-
cerning Corporate Compliance
Programs and the Federal Sentencing
Guidelines.

Dear Letters to the Auditor,
Our top management is in a flurry!
Recently they attended an executive
seminar where a department of jus-
tice official told CEOs and COOS
that it was his job to ferret out health-
care fraud and that some of them
would be going to jail. There is lots

of talk around our office about corporate codes of conduct, compliance
programs and the federal sentencing guidelines. What are these sentenc-
ing guidelines? What’s my role in this process? Isn’t a lot of this the legal
department’s responsibility?

Signed,
Worried about the Graybar  Hotel.. .

Dear Trying Not to Worry,
When you look at all the Medicare Program reductions options, all of
them include $2 - 3 billion in reduced expenses from “healthcare fraud
and abuse”. As Jerome Gardner one of my fellow columnists in New
Perspectives, has been forecasting, “the FBI is coming”! The department
of justice and the FBI have increased their staffs in major cities throughout
the country to look into healthcare fraud and abuse. They are looking at a
variety of areas. More than likely, many hospitals have violated some
laws (i.e., False Claims Act, etc.) but they’ve done so unintentionally.
Suddenly, the DOJ and FBI are “creatively” enforcing these regulations to
the letter of the law.

Regardless, healthcare organizations in the future will be finding them-
selves breaking one law or another. When the fines and penalties are
assessed, organizations will want to make sure that they are in the best
possible situation. To accomplish this they should have a good compli-
ance program and be in good standing under the Federal Sentencing
Guidelines.

Federal Sentencing Guidelines in a Nutshell.

The guidelines became effective for corporations in November, 1991.
These require specific (and severe) penalties for corporations whose
employees violate federal criminal laws. The guidelines were designed to
encourage corporations to adopt compliance programs to detect and deter
criminal conduct by their employees. Corporations, for the first time are
subject to and likely to receive substantial fines. If an organization does
not implement an effective compliance program, the corporation may be

subject to significant fines that could otherwise be avoided. These fines
could range from $5,000 to $72,000,000.  If the corporation has a good
program and is convicted of a crime, the penalties could be reduced by as
much as 95%.

The guidelines consist of a complicated system of formulas and points to
determine the penalty. Penalties can be reduced by two factors: (1) an
effective compliance program and (2) cooperation and self reporting.

1. Written Policies - Clear and understandable policies should be devel-
oped which should prohibit criminal activity. These should be in suffi-
cient detail to reasonably reduce the potential for criminal conduct. They
should be customized for the size of the organization and should contain
appropriate general prohibitions of all kinds of illegal conduct. Also,
appropriate training should be provided as well as policies and procedures’
for specific issues (i.e., hazardous waste and anti-trust etc.). It is also
important that conflict of interest and anti-discrimination policies be
included. Finally, a corporate code of conduct is an integral part.

2. De&nation of a High Level Compliance Office or Committee  - A
corporation must assign a high level compliance officer or committee.
Responsibilities of this function go beyond investigation to include cor-
porate-wide responsibility for implementing compliance procedures and
standards. It is advised that someone other than the General Counsel have
primary responsibility. This allows the General Counsel to be free to
function in an advisory role to Senior Management. Often times a Senior
Officer or Attorney shall suffice (or possibly the Director of Internal
Audit could also fill this role). Additionally, the ability of the organiza-
tion to keep investigations confidential will be magnified if it is done at the
direction of an attorney and information provided to management is for
advice under the attorney-client privilege.

3. Review of Illegal  Activitv  - The compliance officer or (committee)
should review corporate personnel who have appropriate authority, oppor-
tunity and ability to engage in unlawful activities. This should typically
include a review of personnel records and any other records for potential
unlawful activities or misconduct. Felony checks are also another avenue
that can be pursued for key (or all) employees. Internal Audit plans
should also be integrated and coordinated with these activities.

4. Effective Communications to Employees - The company should
have good communications with employees for these policies. Written
notice of these policies should be distributed and training sessions should
be held. “Tone from the Top” is important. High ranking officers within
the organization should emphasize and “sell” the program. Also, materi-
als should be redistributed periodically to employees to keep the informa-
tion fresh and relevant. (This is not a “flash in the pan” fad.)

5. Efforts to Achieve Comuliance  - As we all know, a system is only as
good as it is adhered to and followed. The organization must take appro-
priate steps to ensure compliance with these standards by monitoring and
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auditing employee conduct on an ongoing basis. Secondly, an organiza-
tion should have, in place a self reporting system where employees can
report suspected criminal conduct. Finally, the program itself should be
continually monitored and assessed to maintain its effectiveness.

6. Consistent Enforcement - The assessment of a corporation’s compli-
ance program will be highly weighted based upon the consistency of
enforcement. If there are inconsistent disciplinary actions taken based
upon the person or their organizational rank, the quality of the compli-
ance program may be diminished. The compliance officer (or commit-
tee) should participate in decision making to provide a consistent link for
all disciplinary action.

7. Corrective Action - Once a company has detected that criminal activ-
ity has taken place, all appropriate steps to prevent and detect similar
instances should be taken. When an organization fails to take reasonable
steps to prevent future instances, the quality of the compliance program
may be diminished. The corporate compliance officer should periodical-
ly review their procedures and ensure that they are effective and are con-
sistently applied.

8. Self ReDortim!  and Confidentialitv  - The corporation should evalu-
ate and decide on a “cooperation policy” with governmental authorities.

It is not easy to “turn your own organization in”. It is important to note the
“timing” of reporting is an important factor in determining liability under
the guidelines. These policy decisions should be made at the highest cor-
porate level.

I’m sure many healthcare organizations have not specifically addressed the
Federal Sentencing Guidelines. But, I’m also confident that in many aspects
organizations are following the basics “in substance”. But under the Federal
Sentencing Guidelines form and substance come together and have signifi-
cance. A corporation that follows the guidelines and has a comprehensive
compliance program in place will be much more prepared and aware of new
and emerging regulatory concerns. I’ve heard one General Counsel say that
“a compliance program with teeth is worth its weight in gold.”

Isn’t this the legal department’s job?
In many organizations it is. Maybe in your organization it is both of your
jobs. I encourage every audit director to become a part of this activity.
This is an important “bonding” opportunity for the audit function and the
legal function. Your audit organization can “partner” with your legal
staff. Together you can create a synergy that will help your organization.
Senior management will also be grateful if they think you are canceling’
their reservation at the “Graybar  Hotel”.

Compliance Programs.. .
Finally, while we’ve talked about the Sentencing guidelines, we haven’t



covered compliance programs. We may cover that in a future issue. But
to wet your appetite, here’s an outline of baseline topics you might cover:

Samnle Comnliance  Program Outline
I. Medicare & Medicaid

a. Patient Referral
b. Physician Recruitment and acquisition
c. Billing and Claims
d. Cast Reporting
e. Non-Approved FDA Devices

II. Federal & State Tax Compliance
a. Tax Exempt
b. Payroll Tax (Independent Contractor)
c. For Profit Concerns
d. ERISA
e. State Tax issues

III. Anti-Trust
a. Information Sharing
b. Managed Care Contracting

IV Payments and Discounts
a. Ambulance agreements
b. Rebates
c. Competitive Bidding

V Political Involvement
a. Campaign Contributors
b. Payments to Officers
c. Foreign Trade Practice Act

VI. Environmental
a. Hazardous Waste
b. Medical Waste

VII. Other
a. Intellectual Property & Copyright
b. COBRA
c. OSHA
d. ADA
e .  DE0
f. EEOC
g. EIEIO, etc.

If you have any further questions about Federal Sentencing Guidelines or
compliance programs call or write “Letters to the Auditor” and we will
try to help. That’s all for this column, please keep those faxes and letters
coming in. See you next time!!!!!!

To snbmit a Letter to the Auditor... write or fax to John Landreth, direc-
tor of internal audit, Northwestern Memorial Hospital, 259 E. Erie,
Chicago, IL 60610; FAX 312/908-3175.

[The views expressed in this column do not necessarily reflect the views of
the Association of Healthcare Internal Auditors, its board of directors, or
management, nor does AI-IL4 endorse any products or services mentioned.]

John Lundreth is director of internal audit at Northwestern Memorial
Hospital in Chicago. He also serves as district vice president of AHIA’s
mid-east district.


